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REGULATION OF HEALTH AND SAFETY IN 
PRIVATE ATOMIC ENERGY ACTIVITIES: A 
PROBLEM IN FEDERAL-STATE RELATIONSHIPS* 


George B. Adams, ]r.** 


I. INTRODUCTION 


On August 30, 1954, the Atomic Energy Act of 1954 began a 
new era in atomic energy regulation by relinquishing the government 
monopoly in atomic activities. Some 15 months later, on January 
7, 1956, the Power Reactor Development Company? filed an ap- 
plication for a construction permit, under section 104(b) of the 
Act, with the Division of Civilian Application of the United States 
Atomic Energy Commission.? The newly-formed company proposed 
to build a fast breeder power reactor at Lagoona Beach, Michigan— 
a site some 30 miles from Detroit. 


Following its usual procedure, the AEC’s Advisory Committee 
on Reactor Safeguards made an investigation of the health and 


*This article was originally prepared for the 1957 Seminar on Atomic Energy 
Regulation at the Harvard Law School conducted by Associate Dean, David F. Cavers. 
Certain of Dean Cavers’ remarks, in his paper presented to the Symposium on Atomic 
Energy Regulation at the School of Law, University of California, November, 1957 
were based upon assistance derived from this article, which assistance has been 
acknowledged by Dean Cavers in Legislative Readjustments in Federal and State 
Regulatory Powers Over Atomic Energy, 46 Calif. L. Rev. 22 (1958). 

** B.A. Yale, 1952; LL.B. Harvard, 1957. Member of New York Bar. Associate 
in the firm of Debevoise, Plimpton & McLean. 

168 Stat. 919 (1954), 42 U.S.C. §§ 2011-2281 (Supp. V, 1958) [hereinafter referred 
to as “the 1954 Act” or “the Act”). 

2 This is a corporation largely composed of a group of utility and heavy equipment 
companies interested in atomic energy research [hereinafter referred to as the PRDC]. 

8CCH Atom. Enercy L. Rep. 4 11,201 (1958), now the Division of Licensing and 
Regulation. The Atomic Energy Commission will be hereinafter referred to as 
“the AEC,” or “the Commission.” 
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safety aspects of the application, and on June 6, 1956, submitted 
its report to the Commission. The report concluded that insufficient 
information was available at the time “to give assurance that the 
PRDC reactor can be operated at this site without public hazard.” * 
No notification of this report was given to the State of Michigan, 
and the state and local authorities were not consulted about its 
contents. After having been advised of the existence of an un- 
favorable report by the Chairman of the Joint Committee on Atomic 
Energy,° Michigan’s Governor Williams wired the AEC on July 
16, 1956, requesting a copy of the report and “any information 
available on the safety factors involved. . . .”® The governor also 
said: “It is distressing that no information regarding such a report 
has been given to the Governor of Michigan who has a constitutional 
responsibility for the public health and safety.” The AEC, how- 
ever, refused the request on the grounds that it was an “internal” 
document of the Commission.” 


Despite the unfavorable report of its advisory committee, and 
without further contact with Michigan authorities, the AEC, on 
August 4th issued a conditional construction permit to the PRDC 
and four days later, with the ground-breaking ceremonies, the 
actual construction work at Lagoona Beach began. There was no 
immediate official reaction from state authorities, but within a month 
the AEC had received three intervenor’s petitions requesting the 
suspension of the permit, pending a final determination as to whether 
the PRDC reactor could be built and operated without undue risk 
to the public health and safety.* After considerable delay and some 
jockeying for position by the parties involved and the AEC, the 
hearing in “The Matter of the Power Reactor Development Com- 
pany” finally began on January 8, 1957. 


* Ibid. The report then presented an elaborate discussion of the difficulties found 
in the operation of a fast breeder reactor. It recommended an accelerated program 
to resolve these problems. 


5 Hereinafter referred to as “the Joint Committee.” 


6 Telegram from Governor Williams to AEC General Manager, July 16, 1956, in 
Atomic Inv. Rep. News AND ANALYsSIs 2:236 (1956). 


7 Telegram from AEC General Manager to Governor Williams, July 17, 1956, Ibid. 


8 The petitioners were three labor unions: the UAW (International Union, United 
Automobile, Aircraft and Agricultural Implement Workers of America), the IUE 
(International Union of Electrical, Radio and Machine Workers, AFL-CIO) and 
the UPA (International Union, United Paper Workers of America, AFL-CIO). 
Their petition was filed pursuant to § 189(a), and their interest was the alleged 
threat to their lives and property since they resided within 40 miles of the construc- 
tion site. 
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On March 4th, 1957, after months of official silence, the Attorney 
General of Michigan filed a petition to intervene and the motion 
was granted by the hearing examiner. The Michigan petition stated 
that hearings involving such atomic energy plants should not be held 
without the active participation of state agencies. It added that 
“in building the atomic energy plant within the State of Michigan, 
numerous problems of jurisdiction and enforcement will develop,” 
and it called for cooperation between the AEC and the state in 
resolving such a problem of common interest. The hearings con- 
tinued through the summer and fall of 1957 while statements, briefs 
and reply briefs were filed by interested parties. In November 1957 
the hearing examiner closed the record and certified it to the AEC. 
Oral argument was heard before the Commission on May 29, 1958. 
Finally, on December 10, 1958, the Commission handed down its 
decision affirming the issuance of a construction permit to the 
PRDC.”° 

Although the AEC decision is significant, it is the problem sug- 
gested by the intervention of Michigan that may have the most far- 
reaching effects on the future of the atomic energy program. For the 
case of the PRDC is a very striking example of the thus far untested 
power of the federal government to set forth and effectuate, in uni- 
lateral fashion, all the standards necessary for the location and con- 
struction of a privately operated nuclear reactor without consultation 
with the local governments most immediately concerned. Basically, 
the problem is: to what extent can the state (or more localized govern- 
ment) act as master in its own locale when it comes to matters of 
health and safety in the atomic energy field? If unsatisfied, can 
Michigan bar the construction of the reactor within its boundaries 
or can it impose stricter standards than the federal government 
on its operation? Put more precisely—how far has the 1954 Act 
pre-empted the field in its regulation of health and safety in privately 
operated atomic activities? Has it effectively excluded all state 
regulation in this area or is there some power remaining in the 
state to deal with health and safety matters? The questions have 


CCH Atom. Enercy L. Rep. { 6900 (1957). The Petition also listed nine officials 
or agencies of the state which had an interest in the PRDC hearing: Governor, Water 
Resources Comm., Dept. of Health, Insurance Dept., Dept. of Labor, Public Service 
Comm., State Police, Workmen’s Compensation Dept., and Fire Marshal. It went 
on to describe the interest of each; see also Statement of Position filed by Michigan 
on August 26, 1957. 


10 CCH Atom. Enercy L. Rep. 4 11,201 (1958). 
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often been raised, but little in the way of an answer has been 
forthcoming.” 

The AEC has been faced with this problem of conflicting re- 
sponsibilities for over four years. It has met the situation by a 
consistent refusal to establish any clear-cut demarcation line between 
state and federal regulation,’* and by a call for cooperation from 
the states.** As one official put it: 


[W]e are making every effort to cooperate with the States to the 
end that we and the States, to the extent that they decide to have 
safety regulations, will adhere to a common standard and try to 
avoid conflicts between the standards that we will adopt and the 
standards that the States might adopt.’® 


To carry out this program of cooperation with the states, the AEC 


11 See, e.g., Harris, State Regulation of Hazards Growing Out of the Use of 
Atomic Energy, 46 Cauir. L. Rev. 84, 86 (1958) ; Dunlavey, Government Regulation 
of Atomic Industry, 105 U. Pa. L. Rev. 295, 344 (1957); Freedman, Nuisance, 
Ultrahazardous Activities and the Atomic Reactor, 30 Temp. L.Q. 77, 117 (1957); 
MicHicAN Law ScHooL, WorKSHOPS ON LEGAL ProBLeMs or AToMIc ENERGY 7 
(1956) ; Stason, Estep and Pierce, State REGULATION oF AToMic ENnercGy 33 (1956) ; 
Krebs and Hamilton, The Role of the States in Atomic Development, 21 Law & 
Contemp. Pros. 182, 190 (1956); Commercial and International Developments in 
Atomic Energy 1955 Atomic Inv. Forum 385; Ruebhausen, New Atomic Problems, 
9 THe REcorD oF THE ASS’N OF THE BAR OF THE City oF NEw York 368, 381 (1954). 


12 There have been some attempts to provide an answer. Krebs and Hamilton, 
supra note 11, suggest a simple two step analysis of the pre-emption problem: 1) 
What is the Federal constitutional power? 2) How far was it exercised by the 1954 
Act? They conclude that, to the extent that federal control over regulation for pro- 
tection against radiation has been asserted under the 1954 Act, Congress intended 
that it be exclusive. Freedman, supra note 11, dealt specifically with the problem of a 
state court’s right to enjoin a reactor as a nuisance. He determined that, in some 
instances at least, the state retained this power in the face of federal legislation. The 
seminar at the Michigan Law School, supra note 11, at 18, commented that the area 
of pre-emption was very difficult to define because of the unsatisfactory expression of 
legislative intent. Frampton, Radiation Exposure—The Need for a National Policy, 
10 Stan. L. Rev. 7 (1957), argues for a national plan for radiation protection formu- 
lated and controlled by a federal agency. For a general discussion of the problem and 
its relation to proposed legislation see Cavers, Legislative Readjustments in Federal 
and State Regulatory Powers Over Atomic Energy, 46 Cauir. L. Rev. 22 (1958). 

13 E.g., Hearings Before the Joint Committee on Atomic Energy on the Develop- 
ment, Growth and State of the Atomic Energy Industry, 84th Cong., 2d Sess., pt. 1, 
at 177 (1956). 

14 Hearings, supra note 13, at 100. Address by Lawrence D. Low, Div. of Inspection 
AEC, before Conference of Atomic Industrial Forum, Inc., Oct. 13, 14 and 15, 1958 
in CCH Atom. Enercy L. Rep. { 9792 (1958) ; address by Harold L. Price, Dir. Div. 
of Licensing and Regulation, AEC, before the President’s Conference on Occupational 
Safety, March 26, 1958, in CCH Atom. Enercy L. Rep. § 9564 (1958) ; address by 
Curtis A. Nelson, before the Regional Advisory Council on Nuclear Energy, Feb. 2, 
1957, in CCH Atom. Enercy L. Rep. 4 6882 (1957) ; address by Robert Lowenstein, 
before the Oklahoma City Atoms for Peace Conference, April 16, 1956, in Atomic 
Inv. Rep., News AND ANALYsIS 2:125 (1956) ; Atomic Energy—A Realistic Approach, 
1951 Atomic Inp. Forum 161. 


15 Hearings, supra note 13, at 100. 
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has held a conference for state representatives," it has established a 
twelve-man Advisory Committee of state officials to consult with 
the AEC on health and safety matters,’” and it has organized a safety 
course for instructors in state and city fire schools.’* 


But one of the AEC’s primary functions under the 1954 Act is 
to provide for the health and safety of the public as an integral part 
of its licensing program.” It performs this duty by issuing regula- 
tions laying down standards for its licensees,” by reviewing applica- 
tions, and by inspecting proposed and currently operating facilities. 
It is obvious that these acts can create conflict or overlap with states 
attempting to carry out similar functions. The case of the PRDC 
could result in such a situation if Michigan should attempt to bar 
construction by the imposition of its own standards. 


For their part, the states have officially said little to indicate a 
definite attitude on the pre-emption issue, although some private and 
official sources have urged cooperation with the AEC.”* The states 
have acted by sending representatives to various AEC gatherings,” 
by conferring with groups from other states* and, in some cases, by 
establishing standards of their own for various aspects of health and 
safety regulation.** Probably because of the newness of the field, the 
awe with which the atom is regarded and the lack of experienced 
personnel, there has been a minimum of friction with federal au- 
thority. But the honeymoon may soon be over. State regulation is 
increasing and so the possibility of actual conflict is growing more 
likely. Moreover, a demand for the use of more state power in this 


16 Summary of Proceedings, Conference of State Representatives on the Atomic 
Energy Commission Licensing Program (July 13-14, 1985). 

17 AEC News Release No. 735, Nov. 25, 1955. 

18 AEC News Release No. 985, Feb. 20, 1957. 


> <s §§ 31(a) (5); 53(b), (e) (7); 63(b) ; 81; 103(b)(2); 104(a)-(d); 161- 
mY 

20 Seven regulations relating to health and safety have now been issued. These are 
discussed in some detail in later parts of this article. 

21 See, e.g., New England Governors’ Conference, Atomic Energy and New England 
59 (1955) ; Krebs and Hamilton, supra note 11, at 203; Michigan Law School, supra 
note 11, at 19. 

22 Conference of State Representatives, supra note 16; AEC News Release, supra 
note 17. 

23 New England Governors’ Conference, supra note 21; Conference of the Southern 
Regional Education Board (1956), Atomic Inp. Rep., News AND ANALysIs 2:255 
(1956). 

24 E.g., N.Y. Inpustrrat Cope, Rute No. 38 (Radiation Protection) (1955); Pa. 
State Dep’t of Health, Regulation 433 (Radiation Protection) (1956); see Hearings 
Before the Joint Committee on Atomic Energy on the Development, Growth and 
State of the Atomic Energy Industry, 85th Cong. 2d Sess. 92-94 (1958). 
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area has become apparent, not only from the recent spate of state 
regulations, but also from the growing number of voices urging the 
states to establish their own atomic energy controls in health and 
safety matters.” 


A study group set up by the Joint Committee known as the Mc- 
Kinney Panel”® called for the cooperation of federal, state and local 
authorities. It also gave new support to the proposition that the states 
could not be excluded from the health and safety area by federal reg- 
ulation, saying: “It should be kept in mind that State and local bodies 
have the right to impose regulations more stringent than those re- 
quired by the Federal Government.” * 


More recently the Joint Federal-State Action Committee pro- 
posed that the 1954 Act be amended “to clarify the roles of the Fed- 
eral and State Governments to make possible the assumption of 
greater responsibilities by the states in the future promotion and reg- 
ulation of the peacetime uses of atomic energy.” ** This Committee 
which was composed of State Governors and Presidential appointees 
also made several specific recommendations, including a recommen- 
dation that provision be made for federal-state agreements allowing 
the states to assume responsibilities for inspecting facilities located 
within their borders. 


Congress, too, has become concerned wth the conflicting re- 
sponsibilities for health and safety regulation. In the second session 
of the 84th Congress, two bills were introduced which attempted 
to resolve this problem. The difference in approach is indicative of 
the widely divergent positions taken by persons concerned with the 
issue. It may also suggest the political potentialities of a question 
which deals with the federal-state relationship. The Senate bill” 


25 See Hearings Before the Joint Committee on Atomic Energy on the Develop- 
ment, Growth and State of the Atomic Energy Industry, 84th Cong., Ist Sess., pt. 3, 
at 505-06, 510, 577, 612 (1955) ; Adoue, supra note 10; Krebs, What Are You Doing 
About Atomic Development, 30 State Govt 79 (1956) Atomic INp. ForuM, supra 
note 11, at 388. Address by Harold L. Price, supra note 14. 

26 REPORT OF THE PANEL ON THE IMPACT OF THE PEACEFUL Uses oF ATomic EN- 
ERGY TO THE JOINT COMMITTEE ON Atomic ENnerGy 84TH Conc., 2p Sess. (Comm. 
Print 1956). 

27 Id, vol. I at 133. Contra, id. vol. II at 628 where the Seminar studying licensing 
and regulation said: “in some areas, such as safety, it may be appropriate for the 
Federal Government to establish minimum and maximum regulations, thus pre- 
empting these areas from State, local, or industrial regulation to insure uniformity.” 

28 Jornt Feperat-State Action CoMMITTEE Report oN Atomic Enercy, CCH 
Atom. Enercy L. Rep. 4 7194 (1957). 

29S. 4298, 84th Cong., 2d Sess. (1956). An identical bill was introduced the 
following year. S. 53, 85th Cong., Ist Sess. (1957). 


——— 


——— ee 


——— SS SO: 


eae 


——————_eee 


ee 


- apeee 


HEALTH AND SAFETY IN ATOMIC ACTIVITIES 169 


called for the AEC to enter into compacts “delineating the separate 
responsibilities” of the AEC and the states in health and safety, and 
authorized the AEC to relinquish such regulation as it finds the 
states competent to assume it. The House bill®* took a different tack: 
the AEC was directed to relinquish jurisdiction over health and 
safety in areas in which a Governor certifies that his state has a com- 
petent agency. 

The AEC has proposed an amendment to the 1954 Act which 
would authorize the Commission to cooperate with the states in 
carrying out its responsibilities; the proposal would also permit the 
states to assume an active role in protecting the health and safety of 
the public from certain radiation hazards.** Although the AEC plan 
merits serious consideration, its acceptance of concurrent jurisdiction 
may well raise more problems than it solves.** 

Thus, despite the comparative smoothness of past operations in 
health and safety regulation, it is obvious that there is increasing con- 
cern with the problem of pre-emption. As the comments of the AEC, 
States, members of Congress and private commentators indicate, 
there are a variety of approaches to this problem. But the theme that 
runs through them all is—“cooperation.” 

However, cooperation, to be effective, requires an appreciation of 
the limits of both federal and state power in the health and safety 
aspects of the atomic energy field. This means that the problem of 
federal pre-emption is squarely presented. It is the purpose of this 
paper to examine the problem in detail, to show some of the diffi- 
culties that may arise and, where possible, to indicate tentative lines 
that could be set by a court or legislature. The examination will con- 
sist of three parts: a discussion of the constitutional setting of pre- 
emption, an inspection of the 1954 Act as a whole, and an analysis 
of the five categories into which all health and safety regulation in 
the atomic field may be classified. 


II. THe ConstIruTIONAL SETTING 
The doctrine of pre-emption has often been stated in terms of 


30 H.R. 8676, 84th Cong., 2d Sess. (1956). 


31 Cavers, supra note 12 contains an analysis of the AEC proposal. See Hearings, 
supra note 13, at 95, 96. The proposed bill was not introduced in the 85th Congress. 

32 Representative Holifield, a member of the Joint Committee on Atomic Energy 
has made some interesting comments on this proposed bill. Address by Representative 
Holifield, before the American Association for the Advancement of Science, Indian- 
apolis, Ind., Dec. 30, 1957, in CCH Atom. Enercy L. Rep. 4 7205 (1957). 
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“occupation of the field,” ** but the linear concept which this phrase 
implies is apt to conceal its very real complexity. To reach the issue 
of pre-emption there must be, at least in cases involving the com- 
merce clause,** a subject matter which does not demand a nation- 
wide uniform rule and which is of sufficient local interest to call for 
state regulation;* there must also be some applicable federal legis- 
lation.** Although the power of Congress to regulate in the atomic 
energy field is not based entirely on the commerce clause, it seems 
apparent that the health and safety area is one which is of extreme 
local interest, and which does not necessarily demand a uniform rule. 
The 1954 Act provides the applicable legislation. 

Since it becomes clear that a pre-emption problem exists, we must 
analyze the objective, nature and scope of the federal legislation to 
determine at what point state or local regulation becomes effective. 
But as Professor Powell once said, the proper approach is not always 
the interpretation of an Act of Congress, but rather: 


{I]t is often the enterprise of reaching a judgment whether the 
situation is so adequately handled by national prescription that the 
impediment of further state requirements is to be deemed a bane 
rather than a blessing.** (Emphasis added). 


The traditional analysis of this problem of striking a state-federal 
balance is stated in terms of three “tests.” ** 1) The Conflict Test, 
deals with state regulation in terms of friction with the provisions 
of the federal statute *° or with the policy behind the federal regula- 
tion.” Although this test appears relatively clear-cut, it becomes 
perceptibly more intricate where the Court** deals with the poten- 


33 E.g., California v. Zook, 336 U.S. 725, 729 (1949). 

34 U.S. Const. art. I, § 8, cl. 3. 

35 Cooley v. Board of Wardens, 53 U.S. (12 How.) 299 (1851); see Note, “Occu- 
pation of The Field” in Commerce Clause Cases, 1936-1946: Ten Years of Federalism, 
60 Harv. L. Rev. 262 (1946). 

86 Gavir, THE CoMMERCE CLAUSE OF THE UNITED States Constitution, § 117 
(1932). 

87 Powell, Current Conflicts Between the Commerce Clause and State Police Power, 
1922-1927, 12 Minn. L. Rev. 607 (1928). 

38 See Note, supra note 35. 

89 E.g., Leslie Miller, Inc. v. Arkansas, 352 U.S. 187 (1956); Southern Ry. Co. v. 
Reid, 222 U.S. 424 (1912). 

40 E.g., Hill v. Florida ex rel. Watson, 325 U.S. 538 (1945) ; Hines v. Davidowitz, 
312 U.S. 52 (1941). 

41 Since we are dealing entirely with Supreme Court cases the Court referred to 
is the Supreme Court of the United States. 
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tiality of conflict.” These are cases where the intrusion of state reg- 
ulation may run counter to national legislation or policy, although 
the federal agency has not acted and no friction has yet developed. 
Here the Court may invalidate state regulation** or find a way to 
uphold it.“* The final decision seems to turn on the type of interest 
at stake and the exact factual setting. 


2) The Coincidence Test, treats the case where the provisions and 
objectives of both federal and state regulation are similar.“* This 
test has been marked by some strong language: “When Congress has 
taken the particular subject-matter in hand, coincidence is as in- 
effective as opposition . . .” “* But it must be recognized that where 
the Court talks in terms of coincidence, the similarity is often found 
in the basic subject regulated rather than the actual provisions for 
carrying out the act.*” The threat of the confusion and extra burden 
of a dual system of regulation and the fear of friction in the use of 
administrative discretion appear to be the underlying reasons for the 
Court’s disapproval of coincidence.** 


That the disapproval may not be universal seems to be indicated 
by California v. Zook. There a divided Court, dealing with a state 
statute which made “federal law its own in this particular,” con- 
cluded that coincidence does not automatically invalidate state action, 
but is “only one factor in a complicated pattern of facts guiding us 
to congressional intent.” °° 


3) The Preclusion Test, appears to be measured by the pervasive- 
ness of the federal regulation in a particular field, and presents two 
questions: first, what is the extent of the “field” covered by the reg- 
ulation? Second, how complete is the coverage within this field?™ 
The first question raises a problem of great difficulty, for without a 
clear statement of congressional purpose (such a statement is almost 


42 F.g., La Crosse Telephone Corp. v. Wisconsin Employment Relations Board, 
336 U.S. 18 (1949). 


43 La Crosse Telephone Corp. v. Wisconsin Employment Relations Board, 336 U.S. 
18 (1949). 


44 Parker v. Brown, 317 U.S. 341 (1943). 

45 E.g. Hines v. Davidowitz, 312 U.S. 52 (1941). 

46 Charleston & W.C. Ry. v. Varnville Furniture Co., 237 U.S. 597, 604 (1915). 
47 E.g., Hines v. Davidowitz, 312 U.S. 52 (1941). 

48 See Note cited note 35 supra, at 265. 

49 336 U.S. 725 (1949). 


50 336 U.S. at 730. The Court went on to uphold the state statute on the grounds 
of state interest in its highways (the police power) and a finding of no conflict. 
51 See Note cited note 35 supra, at 266. 
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always missing) it is resolved only by the subjective judgment of 
the courts.* The second question appears to call for a less subjective 
analysis, but even here no clear-cut approach can be discerned.™ 
Basically, the real question confronting the Court in this test is the 
desirability of allowing state regulation in an area at least partially 
regulated by Congress.™ 

Another problem is raised by the meaning of the “pervasiveness” 
or “completeness” of the federal regulation. Is it to be restricted to 
the actual words of the legislation, or can it include agency action 
taken to supplement the legislative scheme? The cases which have 
dealt with this question® talk primarily in terms of congressional 
action. But they also show an interest in the powers given to the 
agency concerned. Where there is an area of discretion within which 
the agency can operate, the Court will measure the extent of its ex- 
ercise.*° Thus the proper interpretation appears to call for an analysis 
of the congressional act, the powers it sets forth and the scope of 
agency action within the limit of these powers. 

The Supreme Court has recently analyzed the pre-emption prob- 
lem in Pennsylvania v. Nelson.* It was there held that the Smith 
Act®* through which the federal government regulated Communist 
activities, precluded the operation of the Pennsylvania Sedition Act. 
This case is of particular importance to our study since the opinion 
seeks to set forth definite guide posts for federal pre-emption and 
because it applies commerce clause criteria to federal legislation 
based on the war power. The Court applied three tests which it 
adopted from the Rice case:** 1) Whether “the scheme of federal 


52 Cf. Cloverleaf Butter Co. v. Patterson, 315 U.S. 148 (1942); see Note cited 
note 35 supra. 

53 Compare Cloverleaf Butter Co. v. Patterson, 315 U.S. 148 (1942), with Allen- 
Bradley Local 1111 v. Wisconsin Employment Relations Board, 315 U.S. 740 (1942) ; 
See Braden, Umpire to the Federal System, 10 U. Cut. L. Rev. 27 (1942). 

54 See Note cited note 35 supra. 

55 Commonwealth of Pennsylvania v. Nelson, 350 U.S. 497 (1956); Rice v. Santa 
Fe Elevator Corp., 331 U.S. 218 (1947); cf. Cloverleaf Butter Co. v. Patterson, 315 
U.S. 148 (1942). 

56 Cf. Cloverleaf Butter Co. v. Patterson, 315 U.S. 148 (1942); Parker v. Brown, 
317 U.S. 341 (1943). 

57 350 U.S. 497 (1956) ; Fairman, The Supreme Court 1955 Term, 70 Harv. L. Rev. 
83, 116 (1956). 

58 62 Stat. 808 (1948), 18 U.S:C. § 2385 (1952). 

59 Pa. Stat. ANN. tit. 18, § 4207 (Purdon 1945). 

60 See Fairman, supra note 57. As will be seen, the power of Congress to regulate 
in atomic energy matters is based on a number of Constitutional powers besides the 
commerce power. 

61 Rice v. Santa Fe Elevator Corp., 331 U.S. 218 (1947). 
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regulation [is] so pervasive as to make reasonable the inference that 
Congress left no room for the States to supplement it;” ® 2) Whether 
the federal statutes touch a field of dominant national concern;® 
3) Whether the “enforcement of state. . . acts presents a serious 
danger of conflict with the administration of the federal program.” * 


If we treat coincidence of regulation as a special type of problem 
met only in cases of similar regulatory provisions, it should be clear 
that the Nelson approach and the traditional three test analysis are 
much alike. The “conflict” tests are the same, the question of per- 
vasiveness of federal regulation is a restatement of the problem of 
the extent of the “field” and the completeness of its coverage, while 
the dominant national concern is a consideration which pervades all 
determinations of federal pre-emption.® Although the decision in 
the Nelson case may be the result of a factual situation of unusual 
national interest because of the intense federal concern with the activ- 
ities of the Communist Party,® the analysis used by the Court seems 
to follow the accepted and traditional approach to the problem of 
federal pre-emption. It does not solve all the difficult questions, but 
it suggests a framework within which they may be examined. 


Certain other considerations must be discussed however, before 
this analysis can begin. One concept remains implicit in any analysis 
of federal pre-emption—the doctrine of federal supremacy.” This 
means that state laws must fall when they are found to clash with a 
constitutional federal enactment.® It is this concept which enables 
federal legislation to pre-empt the field and preclude state regula- 
tion. This same doctrine presumably would prevent state standards 
from being used to evade stricter federal regulation,” and would 
enable the courts to bar supplementary and coincidental state ac- 
tion. Thus the real issue raised here is the extent to which the states 


62 350 U.S. at 502. 
63 350 U.S. at 504. 
64 350 U.S. at 505. 


65 A consideration of the dominant interest will, of necessity, include an evaluation 
of the need for uniformity or diversity and an examination of the objectives of the 
atomic energy program. 

66 See Freedman, supra note 11, at 122. 

#7 U.S. Const. art. VI, § 2. 

68 Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824). 

9 See Dunlavey, supra, note 11, at 346. Since it seems obvious that more lenient 
state controls would undermine the AEC’s responsibility for health and safety it will 


be assumed here that the Commission has authority to set minimum health and safety 
standards which cannot be evaded by state action. 
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should be able to impose supplementary rules in the form of stricter 
or coincidental regulation. 

Another consideration is the case law emphasizing the authority 
of the states to retain their “historic powers over such traditionally 
local matters as public safety and order,” *° (emphasis added). This 
is supported by certain language of the Court that the “purpose [of 
Congress] to displace the local law must be definitely expressed.” ™ 
Despite this unequivocal language, one commentator citing Clover- 
leaf’ and Hines" has suggested that congressional action “raises a 
presumption that Congress intended to extend the scope of its regu- 
lation as far as possible.” * Such a view seems most valid in those 
areas of overriding federal interest. 

It should also be noted that overlapping the three tests, supra, is 
a consideration of what action has been taken by the federal agencies. 
Where the federal administrative body is authorized to act, but has 
not yet acted, it is generally held that the police power of the state 
may be exercised.” If the agency has acted, but has postponed the 
effective date of the rule, state regulation may be allowed at least 
where there is no chance of conflict.”® 

Although the atomic energy field is new and involves factors 
never before examined, the considerations reviewed above will un- 
doubtedly form the basis of any court decision. Therefore, the guide 
lines indicated will be used as a framework for the analysis which 
follows. 


Ill. Tue Atomic Enerecy Act or 1954 


Generally, the purpose of the 1954 Act is to allow private indus- 
try to participate in the development and growth of atomic energy. 
The strict government monopoly, created by the Atomic Energy 


70 Allen-Bradley Local 1111 v. Wisconsin Employment Relations Board, 315 U.S. 
740, 749 (1942) ; see H.P. Welch Co. v. New Hampshire, 306 U.S. 79 (1939) ; Cali- 
fornia v. Zook, 336 U.S. 725 (1949). 

71 H.P. Welch Co. v. New Hampshire, 306 U.S. 79, 85 (1939) ; Maurer v. Hamil- 
ton, 309 U.S. 598 (1940). 

72 Cloverleaf Butter Co. v. Patterson, 315 U.S. 148 (1942). 

73 Hines v. Davidowitz, 312 U.S. 52 (1941). 

74 Note cited note 35 supra, at 267; see Cox and Seidman, Federalism and Labor 
Relation, 64 Harv. L. Rev. 211 (1950). 


7 Northwestern Bell Telephone Co. v. Nebraska State Ry. Commission, 297 U.S. 
471 (1936). But cf. Guss. v. Utah Labor Relations Board, 353 U.S. 1 (1957) ; Bethle- 
ham Steel Co. v. New York State Labor Relations Board, 330 U.S. 767 (1947). 


76 H.P. Welch Co. v. New Hampshire, 306 U.S. 79 (1939). 
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Act of 1946," was replaced in 1954 by an extensive system of fed- 
eral regulation and licensing of all private atomic activities. 

Congress felt that a trend away from tight government control 
was necessary, but cautiously maintained strong federal regulatory 
powers. It accomplished this by prohibiting all persons from buying, 
selling or possessing atomic material unless they first obtain a license 
from the AEC.” The licensee is, then, subject to the controls of the 
Commission. In addition, Congress laid down the broad standards 
by which the AEC must be guided while issuing licenses and regu- 
lating licensees: the “common defense and security” and the “public 
health and safety.” It is the command to regulate in terms of the 
“public health and safety” with which we are primarily concerned; 
we are interested in the “common defense and security” only to 
the extent that it points up underlying federal policy. 

At the threshold, we face the problem of the extent of the federal 
power over health and safety in private atomic energy activities. 
Can the AEC set only minimum standards? Or do its regulations bar 
all state action in the area? Taking the 1954 Act as a whole, can we 
find any uniform pattern in the Act, its history and objectives which 
would suggest an answer? This discussion will assume that the fed- 
eral government has the constitutional power to regulate atomic 
energy.’® Our interest in the constitutional powers concerned exists 
primarily as a method of measuring the extent of federal interest in 
a particular type of regulation. 

The controls over health and safety in private activities are based 
on five types of licensing arrangements: Sections 53*° and 63** direct 
the Commission to “establish, by rule, minimum criteria” with a 
view to “the health and safety of the public” when issuing licenses 
for special nuclear and source material. In its control over by-product 
material the AEC is commanded to permit the distribution of such 
material only if the licensee follows the safety standards established 


7760 Stat. 755, as amended, 42 U.S.C. §§ 1801-19 (Supp. I, 1954). 

78 See Trowbridge, Licensing and Regulation of Private Atomic Energy Activities, 
34 Texas L. Rev. 842 (1956). This is an excellent discussion of regulation under 
the 1954 Act. 

79 See Estep, Federal Control of Health and Safety Standards in Peacetime Private 
Atomic Energy Activities, 52 Micu. L. Rev. 333 (1954). Here the constitutional 
power to regulate receives extensive consideration. The author suggests five different 
powers upon which federal control could be based: the power to dispose of property 
owned by the government, the commerce power, the war power, the power to provide 
for the general welfare, and the power to tax. 

8068 Stat. 930 (1954) ; 42 U.S.C. § 2073 (Supp. V, 1958). 

8168 Stat. 933 (1954), 42 U.S.C. § 2093 (Supp. V, 1958). 
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by the Commission.*? Commercial licenses for the development of 
“production or utilization facilities” (usually nuclear reactors) un- 
der section 103, are restricted to those “who are equipped to observe 
and who agree to observe such safety standards to protect health 
and to minimize danger to life or property as the Commission may 
by rule establish.” ** The fifth type of licensing arrangement involves 
“production or utilization facilities” which are to be used for medical 
or research and development purposes. Here the AEC must impose 
the minimum amount of regulation that will allow the Commission 
to fulfill its obligations “to protect the health and safety of the 
public.” * 


In addition the AEC is given general authority to “establish by 
rule, regulation, or order, such standards” governing the possession 
and use of special nuclear, source and byproduct material as the 
Commission deems necessary “to protect health or to minimize dan- 
ger to life or property” * and to 


prescribe such regulations or orders as it may deem necessary . . . 3) 
to govern any activity authorized pursuant to this Act, including 
standards and restrictions governing the design, location, and oper- 
ation of facilities used in the conduct of such activity, in order to 
protect health and to minimize danger to life or property.** (Em- 
phasis added.) 


The AEC is also authorized to inspect and require the keeping of 
records** and a general subsection gives the Commission authority 
to make and alter “such rules and regulations as may be necessary 
to carry out the purposes of this Act.” ** 


These sections indicate the vast power which the federal govern- 


82 Section 81. 

83 68 Stat. 936, 937 (1954, 42 U.S.C. § 2133(b) (2) (Supp. V, 1958). 
— 104(a)-(c), 68 Stat. 937 (1954), 42 U.S.C. § 2134(a)-(c) (Supp. V, 
1958). 


85 Section 161(b), 68 Stat. 948 (1954), 42 U.S.C. § 2201(b) (Supp. V, 1958). 

86 Section 161(i) 68 Stat. 949 (1954), 42 U.S.C. § 2201(i) (Supp. V, 1958). During 
the 1954 Joint Committee Hearings the official AEC statement on the proposed Act 
commented about § 161(i): “This provision is essential to carry out the purposes of 
the Act.” Hearings Before the Joint Committee on Atomic Energy on S. 3323 and 
ow oa to Amend the Atomic Energy Act of 1946, 83rd Cong., 2d Sess., pt. 2, at 

1 (1 ’ 


87 Section 161(p). 


88 Section 161(q), 68 Stat. 951 (1954), as amended, Pub. L. No. 507, 85th Cong., 
2d Sess., (1958). 
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ment has retained to control health and safety.*® Congress has not 
laid down specific standards of control, but has given the AEC 
broad authority to regulate all its licensees under the 1954 Act. It 
seems clear then, that Congress has touched upon almost the entire 
area of atomic activities in the health and safety field. The Commis- 
sion may impose its standards on raw materials and the ores which 
are the sources of fissionable material. It can dictate standards for the 
construction and operation of nuclear reactors which use atomic 
matter and for the employment and disposal of the waste and by- 
products that they furnish. Finally, it must administer and control 
the federally-owned fissionable matter called special nuclear material 
which is an essential ingredient for every reactor. 

Having seen the breadth of congressional regulation, we should 
turn to the background and wording of the legislation to get some 
idea of the scope of federal pre-emption. Legislative history provides 
little aid in determining whether Congress intended the Act to pre- 
clude state regulation of health and safety. Although a few witnesses 
at the 1954 hearings suggested state action,®* there was no official 
recognition of the problem.” In the language of the Act itself, how- 
ever, there are two possible indications of congressional intent. 

The first is the wording of sections 53(b) and 63(b). Here “the 
Commission shall establish, by rule, 2inimum criteria for the issuance 
of ... licenses . . . depending upon the degree of importance . . . to 
the health and safety of the public. . . .” (emphasis added). The 
word “minimum” here could indicate an intent to allow some other 
agency to impose stricter standards. This interpretation suggests that 
the states should be allowed to set their own more restrictive rules 
even if it conflicted with a more relaxed federal policy.* 


88 They also make it clear that the responsibility for establishing the necessary 
rules to protect the health and safety of the public is a Commission responsibility. 
See Hearings, supra note 13 at 101; Ruebhausen, supra note 11, at 381. 

90 It should be noted, however, that the Act does not extend the authority of the 
Commission to such radioactivity producing materials as x-ray machines, fluoroscope 
machines and accelerator-produced radioisotopes. 

91 Hearings, supra note 86, pt. 1 at 83, 556-57 (1954). 


92 But cf. 100 Cong. Rec. 12019-20 (1954) where Senator Humphrey, while arguing 
for the application of the Federal Power Act, told of the powers that he thought the 
AEC would have under § 103(b) (2)-(3). 

93 The word “minimum” is first found in the President’s message to Congress. 
Message from the President of the United States, Recommendations Relative to the 
Atomic Energy Act of 1946, 83rd Cong., 2d Sess. 7(1954). There the President 
recommended amendments to the Atomic Energy Act of 1946, one of which would 
“authorize the Commission to establish minimum safety and security regulations to 
govern the use and possession of fissionable material”. The first two bills which 
were submitted to the Joint Committee did not use the term. H.R. 8862; S. 3323, 83rd 
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The language of these two sections should be compared with that 
of the other licensing sections. Section 104 directs the Commission 
to impose the minimum amount of regulation consistent with its ob- 
ligation to protect the health and safety of the public. Clearly, this 
is intended as a directive to the AEC to allow the use of facilities 
with the fewest restrictions possible in order to further medical 
knowledge and general research and development. It is not meant 
to attract further regulation by local authorities and it may possibly 
exclude such controls. This might also be an explanation of the word- 
ing in sections 53(b) and 63(b), but the phrasing in those sections 
is highly ambiguous if such a meaning was intended® and the fact 
that the drafters could clearly convey the meaning in section 104 
suggests that such an interpretation of 53(b) and 63(b) is unwar- 
ranted. 

One other explanation is possible. The sections*® may be a com- 
mand to the AEC to impose at Jeast minimum standards for special 
nuclear material and source material. In contrast, except for the spe- 
cial situation in section 104, the directions to the AEC for the other 
sections are expressed in more discretionary terms. Although logically 
the “minimum” in sections 53(b) and 63(b) would be unnecessary," 
the drafter may have inserted it to emphasize the mandatory nature 
of these two sections. 

But if these two explanations appear implausible so does the sug- 
gestion that the states may apply stricter standards. Why permit the 
imposition of tighter regulation by local authorities over federally 
owned property (special nuclear material) when no such control is 
indicated for the reactors in which it is used, nor for the byproduct 
material which it produces? Also there is nothing in the general au- 


Cong., 2d Sess. (1954). Section 53 in both bills provided that it shall be unlawful to 
“possess or transfer any special material except as authorized by the Commission.” 
Section 63 in both said “The Commission shall establish such standards for the 
issuance . . . as it may deem necessary to assure adequate source materials . . . or 
to prevent the use of such materials in a manner inconsistent with the national wel- 
fare.” The sections were completely rewritten in the Joint Committee Print of May 21, 
1954 and it was in this version and in the bills finally reported out that “minimum” 
appeared. H. R. 9757, S. 3690, 83rd Cong., 2d Sess. (1954). No official reference 
was ever made to the change. 


94 Sections 81, 103, and 104.. 

95 ney upon the degree of importance . . . to the health and safety of the 
public of. . 

96Sections 53 b and 63 b. “Commission shall establish, by rule, minimum criteria. ... 


97 Since the very act of establishing “criteria” perforce establishes a minimum. 
Note that “criteria” is not always used in conjunction with “minimum”. See § 63(c). 
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thorization sections that indicates a policy to permit stricter local 
regulation in any particular area.** 


Our conclusion then must be that the “minimum” in sections 
53(b) and 63(b) does little to solve the problem. It was most prob- 
ably not intended to affect the federal-state relationship; perhaps it 
represents only a difference in draftsmanship.” 


The second suggestion of congressional intent may be drawn from 
section 271.%° The question has been raised whether this section of 
the Act preserves the right of the states to control the health and 
safety of public utilities using atomic energy or whether it merely 
preserves state and local regulation of rates and services." Although 
not clear, the legislative history suggests that this provision was in- 
serted to allow the states, local agencies or the Federal Power Com- 
mission to control rates and services. There is no explicit reference 
to restricting these authorities to such powers,’” but the thrust of 
the congressional debates indicates that Congress was primarily con- 
cerned with rate-making authority and was expressing no particular 
preference as to the balancing of federal-state interests in health and 
safety. 


Since the wording of the Act and its history give little insight into 
the extent of the field which Congress intended to occupy, we must 
now turn to an examination of the vital interests involved in the regu- 


98 See § 161(b), (i), (p), and (q). 


99 This view is supported by the fact that, while §§ 53 and 63 are new in the 1954 
Act, most of the language in §§ 103, 104, and 161(b) has been drawn from the Atomic 
Energy Act of 1946. 


100“Agency Jurisdiction—Nothing in this Act shall be construed to affect the 
authority or regulations of any Federal, State or local agency with respect to the 
generation, sale, or transmission of electric power.” 


101 MicHiGAN Law ScHooLt, WorKsHoPs on LEGAL PrRoBLEMs or Atomic ENERGY 
7, 10 (1956). 


102 In fact no reference was made to health and safety in connection with § 271. 


103 See 100 Cong. Rec. 12197-99, 83rd Cong., 2d Sess. (1954). Where Senator 
Humphrey (while arguing for more explicit reference to the powers of the Federal 
Power Commission in an amendment which became § 272) said that he wanted to be 
sure that the rules of “accounting,” “depreciation of schedules,” etc., are the same as 
in conventional power production. Senator Hickenlooper (Vice-Chairman of the 
Joint Committee) replied that the Committee wanted no problems of interpretation— 
such as might be caused by the insertion of these particulars—and that the members 
of the Committee wanted to “make it very clear that we do not disturb existing law.” 
He continued: “We have attempted in this bill to eliminate such questions . 
interpretation] by merely saying the existing authority for the regulation of the flow 
of interstate power—whatever those regulations may be or whatever the authority 


which now exists in the Federal Power Commission is—remains the same.” Id. at 
12198. 
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lation of health and safety in atomic energy activities..* There must 
also be a consideration of the degree to which the AEC has carried 
out the tremendous powers at its command and an analysis of the 
conflicts, potential or actual, which this regulation, its policy and 
its objectives may create. As we have seen,’” the state has a tre- 
mendous interest in the health and safety of its people. In the con- 
text of atomic energy the federal interest is also great.’ But the 
dominance of these interests will vary according to the type of regu- 
lation imposed.” The chance of a significant conflict, too, may be 
increased or decreased according to the type of regulation exam- 
ined.°* Because of this variance it is impossible to treat the pre- 
emption problem in terms of the Act as a whole.’® Therefore, the 
next section will be devoted to a detailed analysis of federal pre- 
emption as it applies to each category of the health and safety regu- 
lation of private atomic energy activities. 


A. Reactor Design 


The nuclear reactor can be a tremendous asset to any community. 
It can also be the source of great harm if used without the utmost of 
care—perhaps even if such care is used.*?® There should be little won- 


104 One case has been found which states that the Federal Government “has 
occupied the entire field of atomic energy to the exclusion of all other authority.” 
Effron Corporation v. Peter Kiewit Sons Company, CCH Atom. Enercy L. Rep. 
q 6744 (E.D. Ohio 1956). However, this case deals with the disposal of United States 
property through an agent who is not licensed pursuant to state law. The court 
held that no state approvals were necessary. 


105 Supra note 70. 
106 See § 2, where the findings of constitutional power are set forth. 


107 For example, the interest of a state in the location of a nuclear reactor and the 
disposal of waste would seem to be much greater than its interest in a reactor design. 


108 The labor laws and zoning laws of a particular state presently appear to create a 
greater threat of interference with federal regulation than local rules on reactor 
design. Also, as we shall see, the AEC has been more active in some areas than in 
others. 


109 See Dunlavey, Gov. Regulations of Atomic Industry, 105 U. Pa. L. Rev. 295, 
345 (1957), where the author suggests an analysis in terms of four types of regula- 
tion: Reactor design, reactor location, radioactive waste disposal, and human tolerance 
to radiation exposure. See also Krebs and Hamilton, The Role of the States in 
Atomic Development, 21 Laws Contemp. Pros. 182, 191 (1956), where an examina- 
tion of each area of proposed state action is suggested. The threat of conflict with 
federal atomic policy may preclude state regulation in areas even outside the atomic 
energy field, e.g., fire laws as they affect reactor design. 

110 Remarks of C. R. McCullough, before Nuclear Engineering Division of Ameri- 
— Society of Mechanical Engineers, on Nov. 26, 1956, in CCH Atom. Enerey L. 

Rep. $4035 (1958). 

The greatest danger from a reactor accident lies not in the explosion itself (this 
would create little damage beyond a few hundred yards), but in the radioactivity 
which would escape into the structure which houses the reactor. If this building 
were destroyed, radioactive particles would be released into the atmosphere creating 
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der then that both the federal and state governments should have a 
deep interest in the safety of reactor design. 

In a legal sense, the federal interest can be found in three distinct 
constitutional powers. If the reactor uses or produces power or by- 
product material which is shipped across state lines, the commerce 
clause’? clearly applies..* The clause may also be applicable be- 
cause the nuclear reactor constitutes a threat to the safety of a multi- 
state area. The war power, too, should provide grounds for federal 
interest since reactor development is important to national defense 
not only because certain atomic plants’* are capable of producing 
materials essential to the operation of nuclear weapons, but also be- 
cause they would be vital to an expanding defense economy cut off 
from most of the world’s natural resources."** The question has been 
raised whether this basis is applicable in peacetime. In view of the 
present world situation and the sudden emergencies it has created, 
the feeling is that such a power would be upheld.*”* The third indi- 
cation of federal constitutional interest in reactor design arises from 
the government’s ownership of special nuclear material—the very 
fuel which operates the reactor. It appears that federal control of 
safety conditions in the handling of this highly dangerous substance 
would extend to the design of the mechanism in which it is placed. 

The constitutional grounds for regulation of reactor design sug- 
gest a very great federal interest in this aspect of health and safety. 
The interests of the state and local authorities do not appear as sig- 
nificant, despite their interest in the welfare of their people. Since 
the United States is greatly concerned with the development of safe 
atomic plants, there is little that a state could contribute by a parallel 
examination of the same safety problem.’* In fact, the scarcity of 





extreme hazards to life for miles around. The explosion of a large, high pressure 
reactor could, under the right conditions, cause a radioactive fallout on a local scale 
much like that found in the nuclear weapons tests. 

111 U.S, Const. art. I, § 8, cl. 3. 


112 See Estep, supra note 79, at 347. The commerce power may also have signifi- 
cance although the reactor is connected with a product sold only within the state, 
on the grounds that its activities will affect interstate commerce. Cf. Wickard v. 
Fillburn, 317 U.S. 111 (1942). 

113 Fast breeder reactors, for example. 


114]t has been suggested that the federal government also has an interest in the 
safety and health of the trained technicians who man these reactors—since we must 
be sure they have not been exposed to the maximum permissible radiation dose before 
the outbreak of war. See Estep, supra note 79, at 349. Note also that the United 
States is concerned with the development of nuclear power as a part of its foreign 
aid program. 

115 Jbid. 

116 See Dunlavey, supra note 109, at 345. 
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trained personnel in the states would make it likely that any separate 
evaluation by local authorities would be less than adequate. There 
would also seem to be a distinct advantage in attaining uniformity in 
the safety standards established for reactor design. Such uniformity 
would be hard to achieve if each of 48 states could apply their own 
concepts and administrative discretion.” A slightly different judg- 
ment by each local authority could impose a tremendous burden on 
reactor manufacturers because of the retooling and redesigning that 
a variety of standards would require. These factors then point to- 
ward a dominant federal interest in the regulation of reactor design. 

The AEC is able to control these standards through the applica 
tions submitted under sections 103 and 104."% As we have already 
seen, the standards established by these sections are extremely broad. 
The regulations issued by the Commission do not go much further.” 
They provide for a detailed license application which must include 
information on the type of facility proposed and on the procedures 
to be used in the event of an accident.’*° But the standards set forth 
still speak in general terms of providing “reasonable assurance . . . 
that the health and safety of the public will not be endangered.” ** 
The regulations covering protection against radiation also are perti- 
nent here, but they too fail to deal specifically with reactor design.’ 
It is obvious then, that although the Commission makes a detailed 
study of each application and is extremely active in its study of 
reactor problems it has established no detailed plan of regulation.™ 


117 “At this stage of atomic energy, the matter of judging the safety of an atomic 
energy power facility is one of subjective judgment based on what data is available.” 
Address of C. R. McCullough, supra note 110. It’s true that, to date, there has been 
a decided attempt to establish uniform standards among the states as to radiation 
protection and some other aspects of state regulation. (There has been little state 
action on reactor design thus far). But even in this limited legislation there have 
been discrepancies, and as states get more accustomed to handling atomic energy 
matters the differences will increase. 

118 The Commission also has the power to continue to regulate the operation of 
these reactors under §§ 103, 104 and 186. This authority will be treated under a 
separate heading, but it must be remembered that if a change in design is made not 
requiring a new application under $§ 103 or 104, the AEC may act under these 
sections. 

119 10 C.F.R. § 50 (Supp. 1958) (Licensing of Production and Utilization Facilities). 

12010 C.F.R. § 50.34 (Supp. 1958). 


12110 C.F.R. § 50.40 (Supp. 1958). Note that these regulations also cover reactor 
location and operation; they will be treated again under these headings. 

12210 C.F.R. § 20 (Supp. 1958) (Standards for Protection Against Radiation). 

123 Speaking generally about the AEC regulations, the director of the Division of 
Civilian Application (now the Division of Licensing and Regulation) said: “Now, 
for the most part, we have not attempted to state precise requirements with respect 
to [licensing] . . . , particularly in the case of the procedures which an applicant or 
licensee will follow to comply with the safety requirements. We have asked him to 
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For their part, the states have hardly concerned themselves with 
the problems of reactor design.’** It is possible, however, that the 
states will now begin to fix standards for reactor design, or that some 
state agency will attempt to bar the construction of a reactor be- 
cause in its judgment the design of the plant will endanger the lives 
of its citizens.** Suppose, for example, that Michigan should now 
refuse to allow the construction of the PRDC’s fast breeder power 
reactor;** or that it demands the installation, at a prohibitive cost, 
of safety devices not required by the AEC. Can a state impose such 
restrictions when they will thwart or at least interfere with the 
policies of the federal government on the grounds that its regulation 
or exclusion is a valid exercise of the police power? 


Despite the absence of an express congressional intent to displace 
local law’*" and the failure of the AEC to establish detailed regula- 
tions’** it appears that the federal act would be held to preclude state 
regulations of reactor design which might conflict with AEC pol- 


state his proposed procedures and then the Commission will include applicable 
requirements in the particular licenses.” Hearings Before the Joint Committee on 
Atomic Energy on the Development, Growth, and State of the Atomic Energy 
Industry, 84th Cong., 2d Sess., pt. 1, at 99-100 (1956); note that the AEC does 


get the advice of various state groups through its advisory committee of State 
officials, id. at 176. 


124 But see NEw YorK Sanitary Cope, ch. XVI, Reg. 3 (1955) where it is stated: 
“Every radiation installation shall be constructed, maintained and operated in such 
a manner as not to create a hazard.” In a note it is suggested that the recommenda- 


tion of the National Committee on Radiation Protection should be followed “as a 
general guide.” 


125 This might take the form of an additional and extremely costly automatic safety 
mechanism which could go into effect after human failure and the failure of the primary 
safety mechanism. It must be remembered that the states will be unable to require 
designs which will lower the standards set by the AEC. See note 109 supra, at 346. 


The problem presented here is the case of stricter standards or a repudiation of the 
entire reactor design. 


126 The hypothetical Michigan action would probably be on the ground that fast 
breeder reactors were still in the experimental stage and were too hazardous to 
operate in a highly populated state. It should not be confused with a state ruling to 
relocate the reactor within the state, since the supposed situation must arise because 
of a state evaluation of reactor design and not location. 


If the reactor were considered a public utility, the Michigan action would probably 
take the form of a refusal by the Public Service Commission to issue a certificate 
(the language of Micu. Stat. Ann. § 22.13 (6) (Supp. 1957) seems broad enough 
to allow such health and safety jurisdiction) and, if construction continued, the state 
attorney-general could bring an action to enjoin the work. 


Note that a state might attempt to bar all reactors designed for commercial pur- 
poses and yet allow the construction of atomic research facilities. The greater size 
and destructive power of commercial plants would probably be the reason for this 


distinction. The analysis which follows would be equally applicable to such state 
action. 


127 See discussion in text, supra page 174. 
128 See discussion in text, supra page 171. 
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icy.*° The dominance of the federal interest in the rapid develop- 
ment of operative types of reactors, the immense burdens that diversi- 
fied regulation would impose? and the scarcity of trained personnel 
suggest the grounds for this conclusion. Furthermore, AEC regula- 
tion does not end with the issuance of a construction permit, for the 
Commission carefully supervises each step in the construction process. 
Coordinate state or local action would be very difficult in the face 
of such a federal program. If the Supreme Court can determine that 
the registration of aliens’*** and the control of Communist activities’? 
are of such overriding national interest that state controls are pre- 
cluded, it would seem that a similar conclusion is warranted here.'** 
The lack of detailed AEC regulation does not weaken this position 
since it suggests a Commission decision that inflexible standards for 
design are impractical and too restrictive for this new industry. 

A more difficult question is raised where the state does not at- 
tempt to regulate reactor design itself, but the design of a reactor is 
affected by other non-atomic state controls. The fire laws of a 
state may require that doors must be placed at intervals of 100 feet 
on the side of a building. But AEC specifications for a structure to 
house a nuclear reactor might call for a completely solid wall to re- 
duce the possibilities of leakage in the event of a reactor explosion. 
State plumbing codes may prohibit the use of certain materials in 
pipes and electrical codes may demand installations not fitted for 
use in the reactor." 


129 The case of reactor design for a § 104 license would seem to be a fortiori since 
the express congressional command to impose the minimum regulation possible indi- 
cates a definite intent to avoid any restrictions which would slow progress in this 
field. Supplementary state regulations would create such an impediment. 

180 See 21 AEC Semrann. Rep. 118 (1957). 

131 Hines vy. Davidowitz, 312 U.S. 52 (1941). 

182 Pennsylvania v. Nelson, 350 U.S. 497 (1956). 


183 It is recognized that both Hines and Nelson were also said to involve compre- 
hensive Congressional regulation, but the thrust of the opinions suggests that the 
dominance of federal interest and the danger of interference with federal objectives 
through conflict were the main concerns. 

Note also that the very active role played by the Commission in influencing and 
analyzing reactor design may well be considered an indication of the national govern- 
ment’s pervasive regulation. 


134 Cf. Guss v. Utah Labor Relations Bd., 353 U.S. 1 (1957); Bethlehem Steel 
Co. v. New York State Labor Relations Bd., 330 U.S. 767 (1949). See McCullough, 
supra note 110; 21 AEC Semrann. Rep. 118 (1957). 


185 See, ¢.g., Mass. GEN. Laws ANN. ch. 525 (1958), where Board of Boiler Rules 
can formulate rules as to boilers in atomic energy installations. 

Another example might be a regulation which required that the plant’s sewage 
system be connected with the main sewer pipe. If such construction were held by 
the state to be unsafe because of radioactive substances in the reactor sewage, there 
would seem little doubt that the local rule would be held inapplicable. 
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The answer here should be determined by the effect on the fed- 
eral program. If the regulation interferes with the functioning of 
the reactor—so that its operation as an atomic plant is impeded, then 
the state controls should be barred—e.g., the case of the fire doors. 
But if the requirement is of a kind which does not interfere with 
construction plans designed to handle atomic activities and radio- 
active materials there appears to be no reason why the states could 
not regulate.’** 

Coincidental regulation by the states raises the same basic issue. 
If the local authorities adopted the same federal standards for plan- 
ning and design of atomic facilities there would seem to be little 
chance of interference with the federal program. But such an ap- 
proach would involve a number of parallel decisions by federal and 
state agencies and so the same potential conflict would be present in 
administrative action.'*? This seems particularly true where there 
are broad standards creating large areas of administrative discretion. 
Thus, even here, a policy precluding state action seems appropriate. 

Such a policy would allow the AEC to regulate reactor design 
without local interference. Yet, the Commission could still obtain 
the states’ help which it claims is necessary, by utilizing the personnel 
of local agencies to supervise the construction of atomic facilities 
according to AEC approved designs and under the supervision of 


the Commission.1*8 


B. Reactor Location 


Many of the considerations that we have examined under reactor 
design are also applicable here. The constitutional foundations of 


136 See Hearings, supra note 123, at 177. Examples of this type of state action 
might be a requirement for sprinkler systems in all public utilities, safety standards 
in elevators, taller smokestacks or the construction of stairways with a certain plane 
of incline. See Ibid where the Commission listed fire escapes and safety devices for 
machine tools as illustrations of a type of regulation to which they would not object. 
The test put forward by the AEC statement suggests that all state controls not 
“associated with the radioactive nature of the materials” should be allowed. But this 
is misleading since it is difficult to interpret it to mean that state regulation, such as 
in the fire door example above, would be precluded. Yet such local rule could seriously 
hamper the AEC’s activities. The distinction offered here is not based on the nature 
of the regulation, but rather on the degree of interference with the federal program. 

137 Garner v. Teamsters Union, Local 776, AFL, 346 U.S. 485 (1953). 

138 See § 161(f); Address by Curtis A. Nelson, before the Regional Advisory 
Council on Nuclear Energy, Feb. 2, 1957, in CCH Atom. Enercy L. Rep. 4 6882 
(1957). This would mean that the local personnel must inspect by AEC standards 
and file their reports with the Commission—so that the final decision remains with 
the federal government. 

1389 Our concern here is with the presence of the reactor itself and not with the 
waste it produces 
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federal action appear similar’ and sections 103 and 104 provide 
the AEC with authority to regulate. No specific regulations are set 
forth as to preferred sites for the erection of a reactor, but the Com- 
mission rules require a report from the potential licensee describing 
the proposed area, the surrounding land and the location of water 
supplies and public utilities,** “meteorological, hydrological, geologi- 
cal, and seismological data necessary for evaluating the measures pro- 
posed for protecting the public against possible radioactive hazards” 
must also be furnished.*? The Commission staff makes a careful 
study of all these factors before a license or construction permit is 
issued.** 

But despite the obvious national interest and the extensive AEC 
program aimed at the most effective locations for nuclear facilities, 
the concern of local authorities cannot be easily dismissed. The pro- 
posed site of an atomic reactor is apt to be of intense local interest. 
The state may not be the proper agency to evaluate reactor design, 
but its traditional responsibility for the health and safety of its citi- 
zens'** should at least demand some voice in the location of an instru- 
mentality which may create a real or imagined threat to its communi- 
ties. Furthermore, reactor location involves a consideration of fac- 
tors (such as condition of the soil, underground waters and access 
to main piping and electrical systems) with which the state has had 
long experience and which is not susceptible of general regulation. 
The fact that the AEC can provide scientific reassurances that the 
atomic operations will present little danger to surrounding localities 
is no real answer to the problem.*** For the local government is con- 


140 The proximity of a reactor to particular industrial areas and the relation of a 
reactor site to the scope of a nuclear accident are concerns of the commerce power. 
The location of a reactor near potential war industries or away from the prime 
military targets suggests an application of the war power. Also there is the federal 
concern for the location of its own property which would involve the power of the 
Government to control its property. 


14110 C.F.R. $ 50.34(c) (Supp. 1958). 
14210 C.F.R. $ 50.34 (f) (Supp. 1958). 


143 Report OF THE PANEL ON THE IMPACT OF THE PEACEFUL Uses oF ATOMIC 
ENERGY TO THE JOINT COMMITTEE ON ATOMIC ENERGY, 84TH CoNG., 2D Sess. vol. II 
at 597 (Comm. Print 1956). 


144 See note 70 supra. As indicated, the courts are extremely reluctant to allow the 
federal government to control local health and safety. Cf. Allen-Bradley Local 1111 
UEW v. Wisconsin Employment Relation Bd. 315 U.S. 740 (1942); Southern 
Pacific Co. v. Arizona, 325 U.S. 761 (1945) (dictum). This philosophy is emphasized 
in the highway cases despite the existence of the Interstate Commerce Commission. 
Cf. H.P. Welch Co. v. New Hampshire, 306 U.S. 79 (1939); Maurer v. Hamilton, 
309 U.S. 598 (1940). 


145 Of course, there is small chance that any absolute assurance of this kind could 
be made. See PeaceruL Uses or ATomic ENeERGy, supra note 143, at 599. 
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cerned with the fears and misgivings of its people and with the or- 
derly conduct of its affairs’** as well as with the niceties of scientific 
analysis. In addition, some consideration of the social utility and 
risks of a nuclear reactor should be allowed on the local level.’*7 

An illustration of this clash of interests is suggested by the con- 
struction of a pressurized water converter reactor on a 350 acre site 
at Buchanan, New York. Here the Consolidated Edison Company 
is building an atomic power plant to furnish Westchester County 
with 140,000 kilowatts of electricity. Should the AEC be allowed 
to make the final determination as to the location for this reactor or 
may the village, county and state each take part in the final decision? 
The problem here is not whether a reactor of a certain specification 
will be prohibited, but whether the location of a reactor qua reactor 
can be determined by local government. 

Before an answer is proposed, it might be helpful to examine the 
ways in which New York State or its political subdivisions could in- 
terfere with the AEC decision. New York might adopt legislation 
forbidding the construction of reactors in any area in which the den- 
sity of population was over 100 persons per square mile, such area 
to extend 10 miles in every direction from the reactor site.** An- 
other possibility is that New York or the Village of Buchanan might 
impose very high property taxes on reactors erected within certain 
zones,'*® or the Public Service Commission might refuse a Certificate 
of Necessity." Also Buchanan might adopt certain zoning laws for- 
bidding the construction of reactors or perhaps barring all industrial 
plants from its limits." Finally, there could be a suit in a state court 
to enjoin the construction as a nuisance.**? 

146 Such as town planning. 

147 See Freedman, Nuisance, Ultrahazardous Activities and the Atomic Reactor, 30 
Temp. L.Q. 77 (1957). It must be kept in mind that our discussion is only with 
respect to private facilities. The construction of government reactors would present 
an entirely different situation. An interesting question might be raised as to whether 
substantial government aid under § 31 would cause private reactors to be treated as 
governmental instrumentalities much as private institutions have changed status 
because of funds continually authorized by state legislatures. 

148 This might interfere with hypothetical AEC regulations setting different 


density standards or it might conflict with the issuance of a construction permit within 
such an area. 

149 The taxes envisaged would be so high that they could make the operation of 
the reactor financially impracticable. Note that this would be necessary only in the 
case of a non-public utility. If it were a utility, the Public Service Commission might 
simply refuse a certificate. 

150 This hypothetical action is assumed to have been taken for reasons outside the 
scope of any powers reserved by § 271. 

151 See Note, 16 U. Pitt. L. Rev. 168, 179 (1955) which cites an ordinance ban- 
ning = — of atomic bombs within the borough. 

Freedman, supra note 147. 
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These examples indicate that there is much room for a clash be- 
tween state and federal interests. But the issue cannot be easily re- 
solved by a simple application of concepts of “pervasive regulation” 
and “conflict.” There must be a delicate balancing of federal and 
state responsibility—for neither can occupy this field alone.’* 


Because of the great national interest in the development and 
rapid growth of our atomic industry to foster “scientific and indus- 
trial progress,” *** and “to promote the common defense and secur- 
ity” °° it seems clear that the problem must be approached with 
some bias toward federal policies. The solution should involve a 
presumption in favor of national (AEC) action. On the other hand, 
it should not entirely prevent the states from overcoming this bur- 
den on the grounds of the health and welfare of their people. It 
would seem that the essential consideration here should be coopera- 
tion—cooperation between the AEC, the local governments and the 
applicant. To accomplish this objective the AEC should require the 
applicant to obtain approval of the projected site from the local au- 
thorities concerned.*** 


But other problems will arise. Suppose a company seeking a reactor 
site is barred from a number of towns on the grounds of radioactive 
hazards.**" It is not difficult to see that such a reception could severely 
limit the private reactor program. Parallel action of this type could 
easily foreclose any atomic development in an entire state. Thus, 
some centralization of powers seems necessary. 


In the face of such problems, it is submitted that the state govern- 
ment should represent all local authority in a determination of the 
proper location for an atomic facility. The state is localized to the 


183 Since there has been a detailed consideration of national pre-emption as it 
affects the right to enjoin the construction of a reactor in a particular area, this 
discussion will approach the question in the light of a proposed solution for balancing 
federal and state interests. 

154 Section 3(a). 


155 Section 3(e). Note that this purpose must be considered in the light of our 
race with Russia to perfect atomic developmert. It is also important to our 
foreign policy that we be able to contribute our experiences and technical knowledge 
to the peoples of the world. See § 3(e), (f). If our atomic program were seriously 
hampered by state controls, this contribution would be impossible. 

186 The AEC has said that it does mot require the indorsement of local authorities 
before it issues a license. Summary of Proceedings, Conference of State Representa- 
tives on The Atomic Energy Commission Licensing Program, 7 (July 13-14, 1955), 
although it must notify certain state officials upon receipt of an application (§ 182(b)), 
and as a matter of policy, it solicits the advice of the state. See Address by Curtis 
A. Nelson, supra note 138. 


157 This might be in the form of a town ordinance, disapproval by local authorities 
where the AEC requires approval, or a suit to enjoin the construction. 
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extent that it can effectively determine the magnitude of local in- 
terests’** and yet it is sufficiently centralized to avoid a network of 
restrictive town rulings. Such a setup would also avoid expense and 
delay for the applicant by providing a single coordinating agency 
to make the decision on his proposal. 

Under this plan (which could be made operable only by legisla- 
tion in each state) the state would be the agency consulted by the 
organization planning to build a facility under sections 103 and 
104." If the authority in charge approved the plan, there would be 
no clash of interest with the AEC. In the event that the state dis- 
approved and the applicant was unable to find another suitable loca- 
tion he could still file his application with the Commission and the 
AEC could process it with its usual investigation.’ 

There are several procedures which the Commission might follow 
to coordinate its action with state authorities. It could establish a 
committee along the lines of the Advisory Committee on Reactor 
Safeguards whose function it would be to examine the reactor loca- 
tion and to weigh its impact on the community. The recommenda- 
tions of this group could then be reviewed by the AEC along with 
the report of state authorities. Although the Commission could over- 
ride an unfavorable report as well as state disapproval, political con- 
siderations would tend to restrain such action.’ 

A more radical plan would call for the establishment of a separate 
safety board to which the state could appeal if the Commission issued 
a permit or license over state disapproval. It would be the board’s 
duty to evaluate the strength of this appeal in terms of the needs of 
the federal program.’* The board would operate under the Admin- 


158 In addition it has all the state agencies at its command to investigate the partic- 
ular local problems and it is in a position to coordinate reports from subordinate 
governmental units. The atomic energy coordinator appointed by several states, e.g., 
Connecticut, might be the proper officer to supervise this state action. 

159 This proposal is expressed in terms of a situation where the AEC requires 
some local approval since such approval seems a primary consideration in this area. 
With slight modification the policy could also be applied to other forms of local 
action. For example, regulations and ordinances on atomic energy should only be 
promulgated on the state level. 

160 This investigation should, of course, include consultation with state authorities 
to determine the reason for its failure to approve. If the AEC agreed, again there 
would be no friction. 

161 Compare the Commission’s issuance of a permit to the PRDC in the face of an 
unfavorable report by the Advisory Committee on Reactor Safeguards. It was this 
action which led to criticism of the AEC by congressional leaders and which set 
the stage for the intervention of the petitioning unions and Michigan. 

162 Some of the considerations: whether the threat to safety would be serious, 
whether the reactor would severely disrupt the community, (¢.g., a sharp drop in 
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istrative Procedure Act’ and so would be subject to final review 
by the courts. Such a plan would entail some delay in the construc- 
tion program, but in the event of serious state-federal differences the 
procedure could foreclose time-consuming and diversified alterna- 
tives.?% 

Another approach for the Commission would be to invite members 
of the appropriate state agency to sit while the AEC made its de- 
cision on the application. Although the state representatives would 
have no vote, the state would be assured of a voice in the final de- 
liberation. 

These plans of action are proposed to meet potential state and 
local interference with reactor location which would create a scarcity 
of sites in the nation as a whole. But where localities are generally 
receptive to atomic facilities and the AEC program can be carried 
out without substantial interference—there seems to be no reason 
why local freedom of action should not be allowed. Moreover, even 
where local action does warrant one of the procedures outlined 
above, one exception seems clear. This is the case of a non-discrimina- 
tory local zoning law or town planning code. If atomic facilities 
are treated by a reasonable local zoning ordinance in the same way 
as other industry the AEC should not be allowed to override it. 

However, in the absence of such cooperation—what can be ex- 
pected when local authorities refuse to comply with AEC action? 
If the AEC did establish rules for reactor location it would seem 
that the states should be precluded from setting different standards’® 
since the state interest in reactor location does not arise from a com- 
parable ability to analyze general reactor hazards but derives from 
its experience and concern with particular local factors.’** These 


property values) compared with its value to the defense program, and our national 
economy. Because the final decision would be one of health and safety policy the 
membership need not be limited to scientific experts. 

The board need not be restricted to this one function, for it could operate in the 
same manner to hear state appeals from any AEC regulation on reactor location, ¢.g., 
in terms of population densities (or other areas of regulation in which the state is 
allowed a voice). Also it could act as an advisory council to the states and the AEC 
on all proposed regulations. Cf. the Advisory Committee of State Officers. 

163 60 Stat. 237 (1946), 5 U.S.C. §§ 1001-11 (1952). 


164 F.g., suits to enjoin construction in state courts; disapproval by an essential 
state agency. 


165 It seems clear that a higher rate of property taxes could not be used to circum- 
vent this. But there appears to be little objection to coincidental regulation here, 
provided the area of administrative discretion is not too large. 

166 For example, the exact location of water mains and electric lines; geological 
formations ; flood controls, etc. 

It might be argued that since the AEC has not yet “acted” in the sense of estab- 
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factors are not likely to be considered in promulgating general reg- 
ulations. 

The case of a state suit to enjoin the building of a reactor on a 
particular site does involve questions with a local flavor. In such a 
situation the state court will be called upon to weigh considerations 
of risk relative to social utility under the law of nuisance. To do this 
properly, it must evaluate the nature of the community and its pe- 
culiar characteristics—an analysis that cannot be made on the na- 
tional level or in the form of regulations. Here it is likely that in 
certain areas, e.g., thickly populated communities, the reactor would 
be enjoined.*” 

The main lesson to be drawn from this area of federal-state regula- 
tion is the great need for a close cooperation between the agencies 
involved. Reactor location is affected by two countervailing in- 
terests of almost equal weight and as a consequence both courts and 
legislature will find it difficult to strike a reasonable balance. In the 
interim the AEC must move with care and should actively solicit 
the views of local government. 


C. Radiological Safety and Reactor Operation 


Most industrial operations demand precautionary measures of 
some kind to protect its workers from injury. Because of the unique 
problems created by atomic energy, extraordinary care must be 
taken to safeguard both employees and the general public. These 


special precautions are made necessary by the presence of radio- 
activity during nuclear operations. 


Our concern here is not so much with the danger of reactor acci- 
dent as it is with the effects of radiation during normal atomic activi- 
ties.°*° Radioactivity is insidious. Its presence may go undetected 
and its cumulative effects may not appear, yet even small doses may 


lishing definitive regulations, that the state police power could be exercised. Cf. H. P. 
Welch Co. v. New Hampshire, 306 U.S. 79 (1939). But the absence of regulations 
could also mean a decision by the Commission that no such ruling was necessary. 
Napier y. Atlantic Coast Line R.R., 272 U.S. 605 (1926). 


167 See Freedman, supra note 147, at 124, 125. For our purposes, the same con- 
siderations would be present where a court was called upon to rule on the action of a 
state agency disapproving a proposed reactor site or on an injunctive action brought 
by the agency to prohibit construction work which violated an agency order. 

168 The problem of federal pre-emption as it dealt with the threat of reactor ex- 
plosion has been treated in the two earlier sections. The present section deals with 
the regulation of health and safety during the course of a reactor’s normal operation. 
Although there is some overlap, this discussion is not meant to extend to radiation 


hazards created by atomic waste materials, such as smoke, gas and = Sere of 
reactor coolants. 
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be harmful.*® For this reason, careful and exacting standards must 
be imposed to protect life and preserve property. 

Federal regulations to accomplish this objective appear to be based 
on the three constitutional powers we have already examined.’ The 
authority for these controls has been provided by several sections 
of the Act.’* Under these sections the AEC can prescribe safety 
standards and supervise reactor operation in private atomic activities. 
In contrast to our previous discussion, the Commission has carried 
out this authority extensively and in detail. Beyond the more general 
regulations governing the issuance of licenses to use special nuclear, 
source and byproduct material,’ the AEC has promulgated de- 
tailed standards which set forth measures to be used for protection 
against radiation.’ This regulation establishes rules which must be 
followed while operating with radioactive materials that are subject 
to Commission licensing authority. It prescribes limits to govern 
radiation exposures and sets the maximum permissible concentrations 
for radioactive materials. In addition, the AEC has provided for the 
examination and testing of all reactor operators.*** 

Thus it appears that the Commission has taken the radiological 
safeguard area firmly in hand. It has been granted authority by con- 
gressional legislation and it has regulated extensively in the field. If 
the pervasiveness and completeness of the scheme of agency regula- 
tion is to be a significant factor—(as the Nelson and Hines cases 
would suggest)—and if the extent of the “field” is to be measured 
generally by reactor operation as it affects radiological safety, the 
combined action of Congress and the AEC strongly suggests fed- 
eral pre-emption. 

A study of the present condition of state legislation and rules in 
this area gives a clear picture of the ways in which federal and state 


169 There are two ways in which exposure to radiation may become dangerous: 
1) by exposing the body to an external source of radiation; 2) by ingesting foods, 
liquids or gases which are contaminated by radioactivity. See Stason, Estep, and 
Pierce, STATE REGULATION oF Atomic EnerGy 33 (1956). 

170 The deleterious effects of radioactivity could have a severe impact on interstate 
commerce and our national economy. Overexposure of personnel would seriously 
interfere with defense production. Radiation emitted by special nuclear material 
would seem to be a clear responsibility of the United States. 

171Sections 53(b), (e) (7), 63(b), 81, 103(b), 104, and 107. 

17210 C.F.R. 8§ 30, 40, and 70 (Supp. 1958). These regulations establish broad 
standards and speak in terms of minimizing danger to life and property. They also 
require the applicant to furnish information about the uses to which the material will 
be put and the various handling methods. 

173 10 C.F.R. § 20 (Supp. 1958). 

17410 C.F.R. § 55 (Supp. 1958). 
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policies may clash. The California Division of Industrial Safety has 
promulgated rules establishing “minimum standards for the protec- 
tion of employees exposed to potentially injurious levels of ionizing 
radiation. . . .” *** Under one section of these rules no employee may 
expose any part of his body to more than 0.3 roentgens of radiation 
in any week.’’* This should be compared with the AEC standards 
where the exposure is permitted to run as high as 1.5 roentgens 
weekly.” Another section of the California code which may give 
difficulty requires all operations involving radioactivity to be under 
the supervision of “competent technical personnel” and then defines 
such persons.’”® It is not difficult to imagine that some future adminis- 
trative order could set stricter requirements for such personnel than 
is necessary under federal rules.*” 


In New York, the State Labor Department (which has broad 
powers for regulating health and safety in industry) has adopted a 
code for radiation protection.’® This regulation requires registration 
of all radiation producing installations and also sets forth permis- 
sible dose limits. In one respect this New York rule is less strict than 
its federal counterpart. In the case of an employee whose whole 
body is exposed to radiation of a very low penetrating power only 
the eyes must receive less than 1.5 roentgens weekly while under 
AEC rules certain organs and glands must be limited to a .3 roentgen 
exposure.'*? Michigan is another state where there is.an established 
dosage limit. Here maximum radiation exposure is limited to .3 
roentgens per week for all parts of the body.*** Thus, like California, 
it has regulated more strictly than AEC. Pennsylvania, Texas, and 


175 See Cat. Apm. Cone, tit. 8 § 3800 CCH, Atom. Enercy L. Rep. § 17,754 (1958). 
176 Cat. Apm. Cone, tit. 8 § 3803. 


17710 C.F.R. § 20.101 (Appendix A) (Supp. 1958). Under this regulation the 
exposure ratios vary according to the type of radiation and the part of the body 
exposed. The California rules lay down one overall standard. This is stricter in 
certain areas than the AEC standards. It should be noted, however, that California 
refers to the National Bureau of Standard’s Handbooks. These are to be used as 
general guides and would provide some degree of uniformity. 

178 Cat, Ap. Cope tit. 8, $3802. 

179 For example, the state might require a specified number of years of schooling 
while the AEC relied only on an examination. 

180 N.Y. InpustRIAL Cope Rule No. 38; see also N.Y. Sanirary Cope ch. XVI. 
See, Frampton, Radiation Exposure—The "Need for a National Policy, 10 Stan. L. 
Rev. 7, 38(1957), where the author points out that discrepancies exist between the 
regulations issued by two separate New York agencies. 

181 N.Y. InpustriaL Cope Rule No. 38-6. 

18210 C.F.R. § 20.101 (Appendix A) (Supp. 1958). Presumably the minimum 
standards of the federal government would prevail in this case. 


183 See Stason, Estep, and Pierce, supra note 169, at 44. 
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other states have adopted rules largely based on the Model Regula- 
tions for Radiation Protection’** where the dosage limits are laid out 
in more detail than the federal rules.’** 

Several of the states have enacted legislation or promulgated regu- 
lations requiring the registration of radiation sources located within 
the state.*** Most of these requirements set no standards for refus- 
ing the registration of such sources,’** but they provide the frame- 
work for state and local licensing which could conflict with federal 
regulation. 

It seems clear from this brief summary of a few of the existing 
regulations that both national and state agencies are operating ex- 
tensively in the field of radiological safety. Although no direct clash 
of interests has yet arisen, future conflict seems inevitable. Even if 
all the broad regulatory standards were the same, administrative dis- 
cretion alone would eventually cause interference. 

Our final inquiry must be whether this field is one in which the 
federal interest is dominant.’** No easy answer can be given. It seems 
clear that a variety of stricter state regulations could interfere with 
a federal program which has as a primary objective the rapid growth 
of private atomic industry.’ It would expose private operations to 
additional regulation and to overlapping and perhaps conflicting 
safety procedures; and as a consequence retard the national pro- 
gram.’°° 


184 U.S. Bureau or STANDARDS, HANDBOOK No. 61 (1955). 

185 This is not meant to be an exhaustive listing of state regulations in the area, 
nor does it by any means cover the scope of the controls. It is here only to suggest 
the extent of local regulations and the possible conflicts they create. One article has 
listed 22 Massachusetts state agencies which will have to expand their fields of 
activity to deal with atomic energy. Krebs and Hamilton, The Role of States in 
Atomic Development, 21 Law anv Contemp. Pros. 182, 184 (1956). 

oan E.g., Conn. Pus. Act. No. 154 (1957) ; N.Y. Inpustriat Cope Rute No. 38-4 
(1955). 

187 But cf. Det. Boarp or HEALTH REGULATIONS, Section II (1953) in CCH Atom. 
Enercy L, Rep. 4 17,832 (1958), which provides that the Board can reserve the 
“right to deny any permit when there is unsatisfactory proof that the material or 
device will not be a hazard to health.” 

188 Cf. Commonwealth of Pennsylvania v. Nelson, 350 U.S. 497 (1956). 

189 Section 3(a), (d). Stricter state standards could mean that personnel would 
have to be more highly trained, would have to follow more safety procedures and 
would work fewer hours. This would mean more expense and, possibly, lower pro- 
duction from the atomic facility. 

190 But the interference with federal policies would not appear as substantial as in 
the case of reactor design since it would involve varying methods and procedures 
of operation which industry is accustomed to meeting, rather than a judgment as to 
the type of plant or facility which might be constructed. Put more concretely: The 
federal program could still be maintained despite a state rule which required shorter 
working hours (because of stricter exposure standards), or more training for reactor 
personnel; but a state decision prohibiting certain reactor types or specifying ad- 





ee 





HEALTH AND SAFETY IN ATOMIC ACTIVITIES 195 


However, the states too would seem to have an interest. The con- 
trol of working conditions and the safe operation of industrial facili- 
ties has been a traditional objective of the police power. Further- 
more, private reactor operations will require constant surveillance 
by the regulatory agencies and as the use of atomic energy becomes 
more widespread this task of inspection will become increasingly 
more difficult for the AEC to perform alone.” 


A definite conclusion cannot be drawn from these factors, but the 
trend of the federal pre-emption cases suggests that the courts today 
would preclude any state regulations on reactor operations which 
might conflict with national policies.? This preclusion would bar 
the states from setting stricter exposure standards and from requiring 
more rigorous operating procedures. It might be extended to co- 
incidental regulation, but only where there was a definite showing of 
interference on the administrative level. 


A number of reasons suggest such a conclusion.’ First, the present 
federal program is aimed at developing private atomic industry at 
the fastest rate possible and the AEC has continually maintained 
that regulations should be imposed upon the industry only with great 
restraint."** Second, the AEC has enacted an extensive set of radiologi- 
cal safeguards for its licensees which do not appear to require sup- 
plementary state action.’ Third, as the state regulations indicate, 
the differing patterns of standards and administration present a danger 
of conflict. Fourth, in the early years of the program the AEC can 


justments in the design of the atomic facility could seriously interfere with federal 
interests. A question of particular difficulty is raised by regulations aimed at the 
protection of miners of source materials. Needlessly restrictive rules could retard 
the expansion of atomic industry—yet the state’s interest in mine safety is great. 
Because of its importance to the federal program any federal regulations in this area 


would probably pre-empt state controls. In their absence, state rules should be 
effective. 


191 See address by Curtis A. Nelson, before the Regional Sashesy, Council in 
Nuclear Engineering, Feb. 2, 1957, in CCH Atom. Enercy L. . F 6882 (1957). 
Note that this type of regulation is different from regulation of Te lk design—which 
is better suited for centralized control. The Public Health Service has created a 
Division of Radiological Health to assist the states in dealing with activities involving 
public exposure to radiation. U.S. Dept. of Health, Education and Welfare, Press Re- 
lease, Mar. 28, 1958. 

192 Cf. Cox and Seidman, Federalism and Labor Relation, 64 Harv. L. Rev. 211 
(1950) at 224. 


193 See Frampton, supra note 180 where the author lists nine considerations which 
suggest the need for a single federal standard for radiation protection. 

194 See address by C. R. McCullough, before the Nuclear Engineering Division of 
the American Society of Mechanical Engineers, Nov. 26, 1956 in CCH Atom. ENERGY 
L. Rep. 4 4035 (1958) ; 21 AEC Semiann. Rep. 118 (1957). 


195 Cf. Pennsylvania v. Nelson, 350 U.S. 497 (1956). 
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acquire the help it needs by utilizing state personnel under section 
161(f).’* Fifth, the states still lack trained personnel. 

The argument against this position is that the states have a definite 
interest in the subject and therefore Congress must clearly express 
an intent to displace the local law. But the thrust of Nelson and 
Hines suggests that the force of this contention has been greatly 
weakened. 


The case seems even stronger for federal regulation of the opera- 
tors who control the functioning of atomic facilities. Congress has 
provided a specific section for this control’®® and the AEC has 
promulgated rules under its authority.” More importantly an opera- 
tional misstep could lead to a reactor explosion which could damage 
a multi-state area. 


Presumably, the states could establish radiological safeguards 
where the AEC has no statutory authority to regulate. Moreover, 
the use of byproduct materials on a small scale for medical or 
therapeutic purposes might well be held to fall within the scope of 
local action—provided that the restrictions do not unreasonably 
curtail medical research. Thus, state controls could effectively 
supplement the federal program in certain areas without interference. 


This rationale for federal pre-emption should be tenable for the 
early years of the private atomic program. After that time, the 
dangers of restricting an infant industry should diminish and the 
accelerated rate of expansion should make it extremely difficult for 
the Commission to carry out its responsibilities alone. It will then be 
necessary for the states to assume their customary role in the regula- 
tion of state industry. There is some suggestion that the AEC is 
already unable to control the widespread use of radiation-producing 
substances in industry. Since production and utilization facilities are 
not yet widely used in private industry, it is possible that there will 
be a division of responsibility between state regulation of safeguards 


196 However, this early stage is rapidly coming to an end. The fact that the proposed 
bill drafted by the AEC would invite the states to share some of its responsibility 
to protect the public from radiation hazards indicates that the Commission foresees a 
definite need for assistance beyond the limits of § 161(f). 

197 H. P. Welch Co. v. New Hampshire, 306 U.S. 79 (1939). 

198 Section 107. 

199 10 C.F.R. § 55 (Supp. 1958). 

200 The AEC has power to regulate only those materials for which its licenses are 
required. This means that the states should be able to establish standards for the use 
of x-ray machines, radioisotopes (not produced in the form of byproduct material) 
and accelerators. 
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for radioactive materials not used in AEC-licensed plants and Com- 
mission control of the operation of licensed facilities. 


D. Transportation of Radioactive Materials 


The spectrum of federal, state, and local powers appears more 
clearly here than in the other categories of health and safety regu- 
lation. Although the AEC has authority to control the “transfer” 
of special nuclear, source, and byproduct materials, and of produc- 
tion and utilization facilities?” it has chosen to exercise this power 
in only a limited fashion: through its control over licenseees under 
the regulations already examined.” It has not chosen to control the 
transportation of source, byproduct and special nuclear materials 
directly by regulating transportation services which are not other- 
wise required to obtain a license.? Instead, the Commission has 
exempted common and contract carriers from its licensing require- 
ments.?* 


But the transportation of radioactive materials is not free from 
federal regulation. These shipments are still subject to the controls 
of those national agencies which have jurisdiction over various types 
of carriers. The Interstate Commerce Commission, the United States 
Coast Guard, the Civil Aeronautics Board, and the United States Post 
Office all have promulgated regulations governing the transportation 
of explosives and other dangerous materials” and these have been 
extended to include radioactive substances.” 





201 Sections 52 (by virtue of the United States’ ownership of special nuclear ma- 
terial), 62, 81, 103, and 104. 


202 F.g., 10 C.F.R. § 30.31 (Supp. 1958); 10 C.F.R. § 40.10 (Supp. 1958); 10 
C.F.R. § 70.42 (Supp. 1958). The AEC has recently promulgated regulations 
designed to protect against accidental conditions of criticality in the shipment of 
special nuclear materials. 23 Fed. Reg. 7666 (1958). These regulations apply only 
to those licensed to process, use or transfer special nuclear materials. They limit 
the amounts of special nuclear materials which can be delivered to a carrier for a 
single shipment. 


203 It is the control over transportation of the licensed materials and not the con- 
trol exerted upon a licensee by virtue of his possession and use of source, by-product 
or special nuclear materials which is our primary concern here. 

20410 C.F.R. §§ 30.7, 50.11(d), 70.12 (Supp., 1958). One exception to this must 
be noted. The Commission issues general licenses to users of source material and so 
technically it retains control over these licensees, but the practical effect is the same. 
10 C.F.R. 40.62(a) (Supp. 1958). 

205 See CCH Atom. Enercy L. Rep. 4 16001—16,291 (1958) for a compilation of 
these regulations as they affect atomic energy. 

206 It should be noted that although some of these agencies are limited to interstate 
commerce, their jurisdiction extends to other materials than those requiring licenses 
under the 1954 Act, e.g., radioisotopes not produced by licensed facilities. 
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However, state and local controls are not totally precluded. Except 
for Post Office rulings, the jurisdiction of these federal agencies is 
generally limited to interstate commerce. It is left to local govern- 
ment to regulate intrastate transportation*”—including the shipment 
of radioactive materials. 

Thus, the question of federal pre-emption in this area turns not on 
the federal interests in the atomic energy program or on an interpre- 
tation of the 1954 Act, but on the more customary question of the 
reach of federal regulation through interstate commerce. Whether 
or not the AEC has broad powers to regulate transportation of li- 
censed articles under the 1954 Act, the analysis remains the same.?°* 
for the AEC has exercised little of the authority it may have,?® and 
the other federal agencies are acting by virtue of powers given them 
by their own statutes. 

Policywise, the surrender of some control over transportation of 
atomic energy materials to the state appears desirable. Except under 
wartime conditions, local regulations of carriers should not constitute 
a serious interference with the federal atomic program. Further- 
more, most of the dangers that are created by transportable radio- 
active materials would affect only a very localized area. And those 
few which could cause damage on a wider scale, e.g., the crash of 
an airplane carrying byproduct materials, are subject to regulation 
by federal authorities. 


E. Disposal of Radioactive Wastes 


The disposal of wastes is a problem created by all industrial opera- 
tions, but it is especially serious when waste materials containing 
radioactive elements are produced through nuclear fission. These 
dangerous elements can be found in solid, liquid, or gaseous form and 
so may be present in any type of disposal process.*?° Thus the dis- 
charge of waste materials must be carefully regulated to prevent 
widescale contamination of surrounding areas by radiation. 

The dangers to a multi-state area posed by the discharge of radio- 


207 See Stason, Estep and Pierce, supra note 169, at 95. 

208 Some question has been raised, at least under the 1946 Act, as to whether the 
AEC’S authority to regulate transportation was not subordinate to the Interstate 
Commerce Commission. 

209 Cf. H. P. Welch Co. v. New Hampshire, 306 U.S. 79 (1939), but cf., Guss v. 
Utah Labor Relations Board, 353 U.S. 1 (1957). 

210 For example, it may pass into the air by means of smoke, gas or a ventilation 
system; it can pass into local water supplies or sewerage systems through water 
mains; or it can be borne from the scene by a human agency. 
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active wastes into the atmosphere or public waters appear to provide 
the federal government with adequate power to regulate.*** Opera- 
ting under this power and because of its responsibility for the public 
health and safety, the AEC has included standards for waste dis- 
posal in its general regulation for protection against radiation.?? 
These rules provide that licensed materials may be released by trans- 
fer to an AEC-authorized recipient or by a procedure which has 
obtained Commission approval. In addition, they allow burial in soil 
or discharge into sanitary sewerage systems if the licensee adheres to 

a set of maximum concentration limits and a number of less specific 
standards. The general radiation exposure levels that we saw under 
radiological safeguards are also applicable here. 

The disposal of waste products has recently become a problem 
of special concern to the states. In 1949, for example, New York 
adopted a program for the control of water pollution which estab- 
lished a Water Pollution Control Board with broad powers to fix 
standards of water purity and to classify the bodies of water within 
the state.*** With a few minor exceptions, the statute provides that 
all persons must obtain a permit before constructing a new disposal 
system or outlet for discharge of sewage. Furthermore, no injurious 
substance can be released into the waters of the state without the per- 
mission of the Commissioner of Health.** 

Air pollution is also a cause of state concern in some areas. Cali- 
fornia has enacted a statute which declares each county to be a 
separate air pollution control district and authorizes the district to 
operate if certain atmospheric conditions are found there.?* Under 
this authority a board is established in each functioning district to 
promulgate rules and orders setting standards for air contamina- 
tion”** and to require permits before a potential air-contaminating 
facility can be built.*** In addition, the statute prohibits persons 


211 In addition to the commerce power, it could be argued that the war power also 
applies since careless acts during waste disposal could ovérexpose personnel and so 
prevent their employment in atomic facilities during emergencies. Futhermore, it 
might contaminate industrial areas essential to defense. 

212 10 C.F.R. $$ 20.301-.304 (Supp. 1958). 

213 N.Y. Pustic HEALTH Law § 1209 (1954); see, e.g., OrriciAL COMPILATION OF 
Copes, RuLES AND REGULATIONS OF N.Y. 285 (1954) (these are the Water Pollu- 
tion Control Board’s rules). 

214 N.Y. Pustic Heattu Law § 1150(1) (1954). 

215 Cat. HEALTH AND SaFety Cope § 24200; Stason, Estep, and Pierce, op. cit. 
supra note 169, at 80. 

216 Cat. HEALTH AND SaFETy Cope §§ 24260, 24262. 

217 Cat, HEALTH AND SaFety Cope § 24263 (1939). 
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from discharging injurious or even annoying air contaminants into 
the atmosphere.”"* 

A recent case suggests some of the difficulties this type of registra- 
tion may create. The Township of Stowe, Pennsylvania, filed a 
petition to intervene in the application submitted by Nuclear Engi- 
neering Co., Inc. for a license to dispose of radioactive wastes at 
sea.*"° The township claimed that the storage of radioactive waste 
materials in Stowe violated a town zoning ordinance which prohibits 
the storage of noxious materials injurious to the health, safety and 
welfare of its citizens. It also maintained that the applicant must reg- 
ister with the Pennsylvania Department of Health. The petition was 
subsequently withdrawn because the company gave notice that it 
would discontinue storage in the town. 

Very few of these statutes and regulations deal specifically with 
the problem of radioactivity” although the general regulations for 
radiation protection are applicable here just as they are in the federal 
program." Nevertheless, radioactive waste is of special importance 
to the states since the conditions affecting its disposal are predomi- 
nantly local ones.**? Radiation emitted by waste materials constitutes 
a substantial threat to neighboring communities; it is less likely to 
create hazards over an interstate area. The interstate threat, how- 
ever, cannot be completely disregarded since favorable winds or 
underground waters could carry these materials into other states. 
But the factors affecting the choice of particular methods of disposal 
or maximum concentrations of waste discharge will be determined, 
to a large extent, by the local situation.”* Finally, sudden changes in 
atmospheric and other local conditions (e.g., floods and earthquakes) 
demand continuous and flexible control of disposal methods. 

The federal interest in radioactive waste disposal is twofold: first, 
release of these materials must be carried out with a minimum risk 


218 Cat. HEALTH AND SAFETY Cove § 24243 (1939). 

219 CCH Atom. Enercy L. Rep. 4 9773 (1958). 

220 But see N.Y. Sanitary Cope c. XVI § 9 (1955), which sets maximum con- 
centrations for discharged waste materials. 

221 See, e.g., Pa. State Dep’t of Health, Regulation 433 (Radiation Protection) 
(1956). See especially § 14. 

222 The AEC has acknowledged that the states have an interest in the disposal of 
waste. See, e.g., Letter from James W. Hitch to Edward Rittenhouse, July 26, 1957, 
CCH Atom. Enercy L. Rep. 4 7091 (1957). 

223 Tex. State Board of Health Regulations § 14 (1956). For example, the air 
release of even small amounts of radioactive particles would be dangerous in areas 
with low hanging clouds; also the presence of underground waters would discourage 
the use of burial techniques. 
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to the public and to the atomic energy program; second, the develop- 
ment and growth of atomic industry must not be impeded by unneces- 
sarily restrictive rules. Since the regulations and orders of the AEC 
should set the lower limits of the safety standards no state controls 
will be allowed to interfere with the first objective.*** A more diffi- 
cult question is raised in regard to stricter standards imposed by the 
states as a supplement to federal regulation. Although this should 
not impede the first objective, it may conflict with the second. 

Suppose, for example, the state of New York refuses to issue the 
necessary permit for the construction of a reactor disposal unit which 
will connect with the state water system. Or suppose a California air 
pollution control board denies building rights to an atomic power 
plant because it will contaminate the air stream above the district. 

Essentially, these hypothetical situations raise the same problem 
that we faced in connection with reactor design and location, for they 
deny the right of atomic industry to an existence without the ap- 
proval of local authority. If local government attempted to regulate 
in this fashion, no uniform federal program could be maintained 
and a principal objective of the congressional legislation would be 
thwarted. Thus, with the same considerations and qualifications that 
we found in reactor design and location, it appears that such state 
regulation would be precluded. 

However, a different question is posed by stricter state and local 
standards which control waste disposal after the atomic plant is in 
operation. If Texas ruled that airborne radioactivity should be in 
smaller concentrations than that called for by the AEC, should the 
regulation be allowed to supplement the federal standards? Should 
Pennsylvania be able to prevent the burial of radioactive wastes in 
areas which are not prohibited under Commission rules? Suppose a 
licensee has obtained the approval of the AEC for a special method of 
disposal,?*° could local authorities later forbid its use? 

It is submitted that the answer to all of these questions should be 
in favor of state regulation. The release of gaseous waste into the air 
in smaller amounts than are required by the Commission or even the 
construction of a taller smokestack would not seriously affect the 
growth of atomic industry. Moreover, variable atmospheric condi- 
tions would seem to demand constant supervision and flexible con- 
trols—such regulation is only possible through local authority. This 


224 See note 69, supra. 
22510 C.F.R. § 20.302 (Supp. 1958). 
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answer is subject to the qualification that state or local requirements 
which became practically prohibitive should be precluded since the 
capacity of the reactor to operate at all would be at stake. For ex- 
ample it is understandable that certain localities should desire and 
obtain the protection of an ordinance such as that enacted by the 
Township of Stowe. In the normal course these will impose no 
great burden on the federal program. But an intentional or coinci- 
dental system of such regulations over a wide area would emphasize 
the need for overriding federal controls. 


The introduction of radioactive materials into the soil or water 
systems also is of great concern to local governments. It may mean 
that certain areas are condemned for generations and that wild life 
and vegetation are destroyed. If the state is allowed to retain any 
of its traditional police powers, reasonable**® state and local restric- 
tions on disposal sites should be upheld. 


The most difficult problem arises where the AEC has, after careful 
investigation, given its approval to a special disposal technique. The 
answer here must depend on the particular facts involved, but gen- 
erally speaking, the federal interest in waste disposal would not 
appear so dominant that it should preclude such local regulation. 


A further case could be posed by an action to enjoin the disposal 
of waste on the grounds that it endangers the public health and 
safety or interferes with an individual’s enjoyment of his property. 
Because of the extreme local interest and the small likelihood of a 
substantial interference with federal policy, suits of this sort can 
probably be maintained.” 


Our conclusion in the waste disposal area is premised primarily on 
a comparison of federal and state interests. This seems to be the 
proper approach, since the completeness of federal regulation and 
the conflicts which local controls may raise can be viewed in proper 
perspective only after an evaluation of all of the interests involved. 
Conflict and pervasiveness of regulation are without meaning unless 
we can first determine the nature and objectives of the federal 
interests.””® 

In contrast to the previous sections, the federal interest here seems 


226 That is to say the state should not completely bar burial within its boundaries 
unless there is an adequate health and safety reason. 

227 This is to be distinguished from the case where an injunction is sought solely 
because of the presence of a reactor. 

228 See, Hines v. Davidowitz, 312 U.S. 52 (1941). 
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limited. No overriding national concern appears in the cases of 
supplementary state regulations last considered. For this reason, 
despite some rather detailed federal regulation it should be difficult 
to find sufficient conflict or interference with the national program 
to allow pre-emption of such state controls. Furthermore, if the 
“historic police powers of the states” ?° is to continue to have mean- 
ing, state regulations here seem essential. It is only when we reach 
local controls that threaten the very existence of the atomic facil- 
ity”*° that the emphasis shifts. Here there is conflict with a dominant 
national interest and hence such state regulation should fall. 


IV. ConcLusion 


In the final analysis, neither the 1954 Act as a whole, nor the 
separate categories of health and safety regulation can supply a 
precise answer to the problem of federal pre-emption. But an ex- 
amination of each type of regulation does provide some tentative 
conclusions. 

Because of its close connection with the federal program and be- 
cause diversified controls could impose a serious burden, reactor 
design appears to be an area exclusively occupied by the federal 
government. The location of a reactor evokes a more substantial 
interest on the part of local agencies, and it is also better fitted for 
diversified control—thus, the voice of the state deserves a hearing 
and its courts should be able to exercise some control over reactor 
sites through the law of nuisance. 

Radiological safeguards and reactor operation appear to be tempo- 
rarily within the exclusive power of the national government because 
of extensive regulation by the AEC and since unnecessary restrictions 
could severely curtail the rapid development of atomic industry. 
However, the private uses of radioactive materials are increasing at 
such a rapid pace that the AEC will soon be unable to cope with 
them alone. For this reason, some state regulation will become neces- 
sary in the not-too-distant future. Conceivably, the division of re- 
sponsibility could take the form of national control of production 
and utilization facilities along with state regulation of radioactive 
materials not used in AEC-licensed plants. 

Although the Commission has the power to regulate the transfer of 
most radioactive materials, this authority has been subordinated to 


229 Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947). 
230 See Part A. Reactor Design, supra. 
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other national agencies which are primarily concerned with inter- 
state commerce and the mails. Thus, state controls are appropriate in 
most cases of non-interstate transportation. Radioactive waste dis- 
posal presents a problem of conflicting interests. Where the state 
regulations are so restrictive that they seriously affect the ability of 
an atomic plant to operate, then the federal interest in developing 
this private industry should preclude such controls. But the sub- 
stantial local interest in air, water and soil pollution should make the 
courts receptive to any state or local regulation which does not 
severely restrict the operation of licensed atomic facilities. 
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RECENT DEVELOPMENTS AFFECTING THE 
DISCOVERY REQUIREMENT OF THE 
PUBLIC LAND MINING LAWS 


Francis A. Cotter* 


Since the end of World War II, the vast areas of unreserved public 
lands and national forests in the western states have again been the 
scene of feverish mineral prospecting. Armed with an imposing 
array of scientific instruments for the detection of radioactive ores, 
the modern-day uranium prospector presents a far different figure 
than his legendary pick-and-shovel predecessor of years gone by. In 
the face of these scientific advances in mineralogical prospecting, it 
is surprising that the laws governing the location of mining claims on 
the public domain have remained essentially the same since 1872. 

In the intervening years many proposals for “modernization” of 
the mining laws have been advanced. This period has also been 
accompanied by a gradual diffusion of title interests and capital in- 
vestment in mining claims among citizens in all sections of the coun- 
try. For this reason recent developments affecting the basic discovery 
requirement of the mining laws are of more than passing interest 
to the increasing numbers of practicing lawyers throughout the 
nation who must consider legal questions which are directly or 
indirectly involved with the validity of mining claims on the public 
domain. 


I. Tue Rute or Discovery 


The mining laws of the United States make the discovery of 
valuable mineral a prerequisite to the location of any mining claim 
located on the public lands. The object of this requirement is to 
prevent the mineral lands of the United States from being appro- 
priated for non-mining purposes and to insure their development by 
good faith locators.” It has long been held that the possessory rights 
granted under the mining laws to locators of such claims do not 

* Member of the District of Columbia Bar. LL.B., 1949, LL.M., 1950, The George 
Washington University Law School. Attorney-Advisor, Branch of Minerals, Division 
of Public Lands, Office of the Solicitor, U.S. Department of the Interior. 


Opinions expressed are personal and do not purport to reflect the views of the 
Department of the Interior. 


1 Rev. Stat. § 2320 (1875), 30 U.S.C. § 23 (1952). 


2 Shoshone Min. Co. v. Rutter, 87 Fed. 801 (9th Cir. 1898); Lange v. Robinson, 
148 Fed. 799 (9th Cir. 1906) ; Waskey v. Hammer, 223 U.S. 85 (1912). 
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attach until a discovery of valuable mineral has in fact been made.® 
In other words, discovery is necessary to perfect a location and 
segregate the lands from entry or location by another. 

While the necessity of a discovery to validate a mining location is 
clear from the law itself, the question of what constitutes a “valid 
discovery” has been the subject of considerable litigation over the 
years to the present day without any clear-cut formula for general 
application having been evolved. This, perhaps, is not surprising 
since questions of discovery are questions of fact* and, as such, do not 
lend themselves to the same interpretation in the many courts where 
mining location controversies arise. Since the statute does not define 
the term “discovery” or otherwise prescribe the quality or the quant- 
ity of minerals necessary to comply with its requirement as an ele- 
ment of a valid location, the “rule of discovery” as we know it today 
has evolved from a long line of judicial precedents, and, like most 
such rules of law, has been applied with varying degrees of liberal or 
strict construction in the courts. However, in their interpretation of 
the discovery requirement, the courts over the past fifty years have 
developed and followed the “rule of thumb” that in order for a 
mining location to be valid, there must be a discovery of mineral 
under such circumstances and of such character as would justify a 
person of ordinary prudence in the further expenditure of time and 
money with reasonable prospect of success in developing a profitable 
mine.® It is this principle which can be said to be the “rule of dis- 
covery” which down through the years has been generally accepted 
as governing the validity of mining claims by both federal and state 
courts, and by the Department of the Interior in the exercise of its 
administrative functions in the issuance of mineral patents on the 
public lands.® 

From a mere reading of the “rule” there is little wonder that its 
application by the courts has resulted in widely varying judicial pro- 
nouncements as to what evidence of discovery is sufficient to justify 
a prudent man in the further expenditure of time and money in 


3 Union Oil Co. v. Smith, 249 U.S. 337 (1919) ; Gustin v. Nevada Pacific Develop- 
ment Co., 125 F. Supp. 811 (D. Nev. 1954) ; Ponton v. House, 75 Ariz. 303, 256 P. 
2d 246 (1953); Beals v. Cone, 27 Colo. 473, 62 Pac. 948 (1900); LinpLEy, MINEs, 
§ 432 (3d ed. 1914). 

4 United States v. Ohio Oil Co., 240 Fed. 996 (D. Wyo. 1916). 


ae v. United States. 252 U.S. 450 (1920); Chrisman v. Miller, 197 U.S. 
313 (1905). 

6 Castle v. Womble, 19 L.D. 455; Jefferson-Montana Copper Mines Co., 41 L.D. 320 
(1912). 
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development of his claim with reasonable expection of success. 
In the Chrisman case the Supreme Court said that there must be 
“reasonable evidence of the fact either that there is a vein or lode 
carrying the precious mineral, or if it be claimed as placer ground 
that it is valuable for such mining.” * However, what constitutes the 
“reasonable evidence” referred to by the Court is a question of fact 
upon which equally learned courts and juries have reached conflict- 
ing conclusions. 

The apparent latitude which the rule allows in a determination of 
whether the evidence of discovery in any given case is sufficient is 
greatly narrowed by the long line of decisions treating with the 
negative aspect of its application, i.¢., in the rulings as to what type of 
such evidence will not be considered as sufficient to satisfy the dis- 
covery requirement. It is these negative principles as to what does 
not constitute a valuable discovery that have mitigated against ac- 
ceptance of geological and/or geophysical evidence as sufficient proof 
of the discovery of valuable mineral to validate a mining location. 

As early as 1888 the Supreme Court had rendered an important 
decision on this point. In United States v. Iron Silver Mining Co.,* 
the Court commented as follows on the sufficiency of the discovery 
evidence presented in that case: 


It is not enough that there may have been some indications by out- 
cropping on the surface, of the existence of lodes or veins of rock in 
place bearing gold or silver or other metal, to justify their designa- 
tion as ‘known’ veins or lodes. To meet that designation the lodes 
or veins must be clearly ascertained, and be of such extent as to 
render the land more valuable on that account, and justify their 
exploitation.? (Emphasis added.) 


Following this early pronouncement by the Court there followed a 
series of rulings which have since been cited and quoted in nearly 
every discussion of the discovery requirement. From these it has 
been established that mere indications of valuable mineral, however 
strong, are insufficient’® and that it is the actual finding of the mineral 
in rock in place, as distinguished from float rock, that constitutes 
the discovery." Also, evidence which merely suggests a possibility 


7 Chrisman v. Miller, supra note 5, at 323. 

8128 U.S. 673 (1888). 

9 Id. at 683. 

10 Iron Silver Co. v. Mike & Starr Co., 143 U.S. 394 (1892). 


11 Book v. Justice Mining Co., 58 Fed. 106 (C.C. Nev. 1893) ; Dalton v. Clark, 129 
Cal. App. 136, 18 P.2d 752 (1933). 
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that valuable mineral may, on subsequent exploration, be found to 
contain ore of great value, has been held to be unacceptable. In 
King v. Amy Silversmith Mining Co.* the Supreme Court stated 
with some emphasis and considerable clarity that 


locations resting simply on conjectural or imaginary existence of a 
vein or lode within their limits shall not be allowed. A location can 
only rest upon an actual discovery of a vein or lode.** (Emphasis 
added.) 


Thus the rule was established that only an actual physical exposure 
of valuable mineral within the limits of the claim would suffice to 
satisfy the discovery requirement.* The application of this rule to 
unexposed deposits based on surface indications and geological de- 
ductions has been summarized as follows: 


Title to the claims is[here] sought essentially on account of their 
possible value for certain unexposed deposits supposed to exist at 
considerable depth beneath the surface, and having no connection, 
so far as shown, with any deposits appearing on the surface. The 
exposure, however, of substantially worthless deposits on the sur- 
face of a claim; the finding of mere surface indications of mineral 
within its limits; the discovery of valuable mineral deposits outside 
the claim; or deductions from established geological facts relating to 
it; one or all of which matters may reasonably give rise to a hope 
or belief, however strong it may be, that a valuable mineral deposit 
exists within the claim, will neither suffice as a discovery thereon, 
nor be entitled to be accepted as the equivalent thereof." 


In the widely cited case of Nevada Sierra Oil Co. v. Home Oil Co.," 
the court refused to accept the sufficiency of discovery evidence 
based on geologic inferences and deductions with the statement that 
since indications of a thing are not the thing itself, mere indications 
of mineral cannot constitute a valid discovery.* Perhaps it is this fact 
which led Lindley to state that: 


The facts which are within the observation of the discoverer, 
which induce him to locate, should be such as would justify a man 


12 Chrisman v. Miller, supra note 5; Iron Silver Co. v. Mike & Starr Co., supra 
note 10; United States v. Mobley, 45 F. Supp. 407 (S.D. Cal. 1942). 

13 152 U.S. 222 (1894). 

14 Td. at 227. 

15 LINDLEY, op. cit. supra note 3, § 336; Miller v. Chrisman, 140 Cal. 440; 73 Pac. 
1083 (1903) ; Whiting v. Straup, 17 Wyo. 1, 95 Pac. 849 (1908). 

16 East Tintic Consolidated Claim, 40 L.D. 271, 274 (1911). 

1798 Fed. 673 (1899). 

18 Cited in Whiting v. Straup, supra note 15. 
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of ordinary prudence, not necessarily a skilled miner, in the expendi- 
ture of his time and money in the development of the property.'® 


As a practical matter, in the application of these principles to the 
question of sufficiency of the discovery evidence presented in any 
given case, the courts have continually emphasized their duty and 
desire to render equitable treatment to the bona fide mineral claimant 
who has in fact invested considerable time, money, and effort in 
prospecting and locating a mining claim.?® Much has been written 
in attempts to classify the rulings of the courts into categories of 
“liberal” or “strict” construction of the discovery requirement of the 
mining laws in an effort to determine whether any given quantum 
or type of evidence would be sufficient to extend those laws to a 
particular mineral or group of minerals having special geologic 
properties or occurrence. However, it is submitted that the variances 
in judicial construction which are used as the basis for such classi- 
fications, are not, in general, the result of differing opinions by the 
courts as to what is required to effect “a discovery of valuable 
mineral,” but, rather, have arisen in attempting to apply the basic 
principles of the law of discovery uniformly to such intrinsically 
different formations as lodes or placers, to minerals of such varying 
geologic properties as oil, gold, or uranium, and to occurrences which 
run from readily ascertainable deposits of surface bentonite to a vein 
of copper ore far below the surface. In addition, it should be remem- 
bered that minor surface exposures of mineral which, when taken 
alone, might be viewed by a court as mere “indications” of mineral 
and insufficient to constitute a discovery, could reasonably be held by 
the same or another court to suffice as a valid discovery when supple- 
mented by evidence that similar showings in the same area have been 
followed to deposits of paying ore. Further, the variances in the 
weight or significance which different courts may attach to sub- 
stantially the same evidence involves a human factor which may well 
result in conflicting decisions even though the same basic principles 
of law have been applied. 

The desires of the courts to equitably determine the rights of 
claimants to the public lands is evident in the principles under which 
greater proof of the discovery of valuable mineral is required of 


19 LINDLEY, op. cit. supra note 3, § 336; Cited in Chrisman v. Miller, supra note 5; 
Steele v. Tanana Mines R. Co., 148 Fed. 678, 680 (1906). 


20 Rummell v. Bailey, 7 Utah 2d 137, 230 P. 2d 653 (1958). 
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mineral claimants in certain classes of cases than in others. Thus, in 
Chrisman v. Miller the Court held that “when the controversy is 
between two mineral claimants the rule respecting the sufficiency of 
a discovery of mineral is more liberal than when it is between a 
mineral claimant and one seeking to make an agricultural entry, for 
the reason that where land is sought to be taken out of the category 
of agricultural lands the evidence of its mineral character should be 
reasonably clear, while in respect to mineral lands, in a controversy 
between claimants, the question is simply which is entitled to priori- 
ty.” ** Some courts have applied this principle even to the point of 
requiring less preponderant evidence of discovery by a prior locator 
in a controversy between mineral claimants.” Again, the degree of 
proof of discovery sufficient to validate a mineral location in an action 
between rival claimants may be insufficient to obtain a mineral 
patent.”* However, in all of these instances the basic requirement of 
law, i.e., proof of actual discovery of valuable mineral, has been the 
paramount consideration. 

The equities of bona fide mineral prospectors on the public domain 
are also protected by the doctrine of pedis possessio. Though an 
actual discovery of valuable mineral must be made before the vested 
possessory rights arising from a valid mining location become effec- 
tive, a prospector who is in good faith seeking mineral on the public 
lands is, under this doctrine, entitled to possession of the land claimed 
for a reasonable period in which to continue his prospecting work, 
provided he remains in possession and prosecutes his discovery work 
with due diligence.”*> However, the uncertainties of this right are 
apparent, and it would be a foolhardy prospector who would rely 
upon it indefinitely as a substitute for the full vested right to exclusive 
possession obtainable with location perfected by a valid discovery.” 


21 Supra note 5, at 323. 

22 Ambergris Mining Co. v. Day, 12 Idaho 108, 85 Pac. 109 (1906); Steele v. 
Tanana Mines R. Co., 148 Fed. 678 (1906) ; Grand Central Mining Co. v. Mammoth 
Mining Co., 29 Utah 490, 83 Pac. 648 (1905); LinbLey, op. cit. supra note 3, § 336. 

23 Clipper Mining Co. v. Eli Mining-Land Co., 194 U.S. 220 (1904). 

24 Brewster v. Shoemaker, 28 Colo. 176, 63 Pac. 309 (1900); Cole v. Ralph 252 
U.S. 286 (1920). 

25 Belk v. Meagher, 104 U.S. 279 (1881); Union Oil Co. v. Smith 249 U.S. 337 
(1919). 

26 Kanab Uranium Corp. v. Consolidated Uranium Mines, Inc., 227 F. 2d 434 (10th 
Cir. 1955). 
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II. Discovery REQUIREMENTS OF STATE LAw 


State laws governing the location and recordation of mining 
claims on the public lands are a valid exercise of the regulatory 
authority permitted under the mining laws.** However, such laws 
are valid only to the extent that they are not inconsistent with the 
laws of the United States.** Therefore, while state law may impose 
additional burdens on the locator of a mining claim by way of re- 
quiring additional development or discovery work,” such laws can- 
not alter the minimum requirements of the federal law.*° 

Most of the western states have enacted statutes which require 
development work over and above that required to satisfy the dis- 
covery requirements of the federal mining laws.** These laws require 
the sinking of a discovery shaft of certain specifications within a 
limited period of time after location of a claim. The Colorado statute 
has been interpreted as requiring that the discovery of mineral in 
place be disclosed in the discovery shaft. 


The discovery shaft requirement of state law must be considered 
separately from the “discovery of valuable mineral” requirement of 
the federal law.** Compliance with one may be sufficient to satisfy 
the requirements of the other, though this is not necessarily true, as 
is evident from the fact that no discovery shaft, as such, is required 
by the federal statute. However, failure to comply with state law in 
this respect will render a claim void as against the locator who did 
comply, just as will failure to comply with recording or other valid 
requirements of local law.** 


Since some of the states have enacted legislation under which the 
discovery shaft requirement has been eliminated or modified,®* it is 
important to keep in mind the relationship of such state legislation to 


2717 Stat. 92; 30 U.S.C. § 28 (1952). 
28 Kendall v. San Juan Silver Mining Co., 144 U.S. 658 (1892). 
29 Erhardt v. Boaro, 113 U.S. 527 (1885). 


80 Northmore v. Simmons, 97 Fed. 386 (1899) ; Saxton v. Perry, 47 Colo. 263, 107 
Pac. 281 (1910). 


31 LINDLEY, op. cit. supra note 3, § 250. 
82 Beals v. Cone, 27 Colo. 473, 62 Pac. 948 (1900). 
33 LINDLEY, op. cit. supra note 3, § 345. 


84 Butte City Water Co. v. Baker, 196 U.S. 119 (1905); Sissons v. Sommers, 24 
Nev. 379, 55 Pac. 829 (1899). 


35 F.9., Colo, Laws 1955, c. 203. 
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the federal mining laws. In this connection, Lindley has dealt with 
this relationship in language of considerable clarity, as follows: 


State statutes in reference to mining rights upon the public domain 
must therefore be construed in subordination to the laws of Con- 
gress, as they are more in the nature of regulations under these laws 
than independent legislation. 

State and territorial legislation, therefore, must be entirely con- 
sistent with the federal laws, otherwise it is of no effect. The right to 
supplement federal legislation conceded to the state may not be 
arbitrarily exercised; nor has the state the privilege of imposing 
conditions so onerous as to be repugnant to the liberal spirit of the 
Congressional laws. On the other hand, the state may not by its 
legislation dispense with the performance of the conditions imposed 
by the national law, nor relieve the locator from the obligation of 
performing in good faith those acts which are declared by it to be 
essential to the maintenance and perpetuation of the estate acquired 
by location. Within these limits the state may legislate. Beyond 
them the state should not be permitted to go. And when the state 
has enacted such legislation, its provisions must be complied with 
before any valid right to a mining claim can be perfected.** 


III. Recent Court Decisions 


With the coming of the atomic age and the emergence of uranium 
ore as a mineral vital to our national defense and of vast importance 
in the application of nuclear fission to peace-time development of our 
economy, the rumblings heard from time to time over the past fifty 
years for a change in the rule of discovery have become increasingly 
vocal. The demands for legislation to amend the mining laws in this 
respect have resulted in elimination or modification of the discovery 
shaft statutes in some states and the introduction of bills in Congress 
to make room for at least limited use of geological and geophysical 
findings in the prospecting procedures incident to the location of 
mining claims. While reference will later be made to this proposed 
legislation in more detail, it should be noted that the caution with 
which such proposals have been approached is indicative of the con- 
siderable feeling within the mining industry that the present mining 
laws have given impetus to remarkable mineral development over 
the years while providing ’a great measure of protection to the interests 
of the individual miner and prospector. 

The rule requiring the actual physical discovery of mineral before 


36 LINDLEY, op. cit. supra note 3, § 249. 
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a mining claim can be validly located has for its purpose the preven- 
tion of fraud against the Government and the protection of prospec- 
tors against wholesale segregation of mineral lands by the location of 
spurious claims. For these reasons, the courts have refused to accept 
geological evidence as sufficient to satisfy the discovery requirement 
of law.*” Such evidence has been viewed as being merely indicative 
of the presence of mineral and, as was stated by the court in the 
Nevada Sierra Oil Co. case,** must be rejected since mere indications 
of mineral do not constitute discovery of the mineral itself. 

The radioactive properties of uranium, and the fact that many of 
the ore bodies containing it are located far below the surface of the 
earth, have made geophysical prospectors out of almost anyone who 
can buy or borrow a geiger counter or scintillometer. However, it 
would seem that such geophysical evidence of the presence of ura- 
nium or other radioactive minerals is in no better position (if as good) 
than strictly geological findings as proof of discovery under the 
mining laws. This, at least, would be a necessary conclusion from the 
judicial precedent recorded over the past seventy years. The four 
recent cases discussed below involving such evidence of discovery 
are therefore of more than casual interest to miners and the mining 
industry, to say nothing of their lawyers. 

The first of these cases is Smaller v. Leach*® decided by the Supreme 
Court of Colorado on October 14, 1957. While the decision in this 
case turned on the validity of a grubstake agreement based on the 
loan of a scintillometer for uranium prospecting, the court used the 
opportunity to comment on the vast differences in the prospecting 
methods used to locate sub-surface uranium ores and those used at the 
time the mining laws were enacted. Justice Sutton, speaking for the 
court, also took note of certain unprecedented practices currently 
used to block up large areas of the public lands for uranium prospect- 
ing through use of the rule of pedis possessio. In this connection he 
stated that: 


The rule of pedis possessio, without the sanction of the Congress 
or our Legislature or judicial approval, has been enlarged by uranium 
prospectors to cover all the reasonable area on the public domain 
that one can stake with one or more claims, keep others off of, and 
either tunnel or excavate in, drill on or lease or sell to, others better 


87 Michael vy. Mills, 22 Colo. 439, 45 Pac. 429 (1896). 
88 Supra note 17. 
89 316 P. 2d 1030, cert. denied, 356 U.S. 936 (1958). 
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able to do such work. (See 30 U.S.C.A. § 28.) Thus it has resulted 
in the custom of finding a likely area, staking (locating), recording 
and then seeking discoveries in the mineral law sense to validate 
the claims. Such sub rosa claims blanket large segments of this and 
some other western states, cloud many titles, and of course are 
contrary to existing Colorado and federal statutes which first re- 
quire mineral discovery, then location, then recording, though if 
no intervening rights have arisen it is recognized that locations 
improperly made may be validated by later legal discoveries.*° 


Justice Sutton concluded his dicta with the following observation on 
the absence of either state or federal legislation providing for valid 
discoveries based on geophysical evidence: 


This court recognizes that no Colorado or federal legislation has 
yet been enacted to expressly provide for the atomic era in radio- 
active mineral locating. No such laws exist expressly providing that 
valid discoveries can be made by radio detection devices, possibly 
because of the newness of the subject, or, because of fear of defec- 
tive instruments, fraudulent claims, mistakes which may arise, the 
difficulty of determining on the ground as to whether claims have 
been validated by discoveries, or because not all radioactive areas 
are in fact valuable. It also appears that uranium itself at times may 
be ‘in balance’; viz., not give off any ‘count’ or that the count may 
be far different than the chemical assay, which is the conclusive 
test.*! 


From the last quoted statement it would seem that Justice Sutton 
and the court were clearly of the opinion that new legislation would 
be required before geophysical evidence could be accepted by the 
courts as satisfying the discovery requirement of the mining laws. 
For this reason, the opinion of this court in Dallas v. Fitzsimmons,” 
which came before it less than six months after the Syzaller decision, 
has been viewed with some surprise generally and with considerable 
satisfaction by those who have been attempting to validate mining 
claims with geophysical discovery evidence. The evident change 
in the Colorado courts’ views in this short period may have received 
an assist from two intervening decisions by the Supreme Courts of 
its neighboring states of Wyoming and Utah in Globe Mining Co. v. 


40 Td. at 1036. 

41 Jd, at 1037. 

42 323 P. 2d 274 (Colo. 1958). 

43 The Dallas case was decided March 17, 1958; rehearing denied, April 7, 1958. 
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Anderson** decided November 19, 1957, and Rummell v. Bailey,“ 
decided January 23, 1958. 

It should first be noted that the Dallas case involved claims located 
on state lands under the provisions of the state mining laws. How- 
ever, in view of the jurisdiction resting in the state courts to deter- 
mine the right to possession in controversies between rival mineral 
claimants under the federal mining laws, and the similarity between 
the state and federal discovery requirements,** the decision must be 
viewed as having important significance with respect to the location 
of mining claims on the public lands. This is particularly true here 
since the court has relied entirely upon judicial precedent which 
involved the public lands mining laws, and has not indicated that its 
decision is predicated on any distinction between the discovery re- 
quirements of the state and federal mining laws. 

The controversy in the Dallas case was between a lessee of the state 
and a claimant under alleged prior mining locations. The sufficiency 
of the discovery was in issue. The evidence of discovery for the 
three claims, as originally located, was summarized by the court, as 
follows: 


There is evidence that uranium was found on each claim by use of 
the geiger counter. Assays of the claim samples from one of the 
discovery pits showed chemical results of up to 1.24% uranium 
and 0.4% vanadium according to testimony objected to but not 
ruled on below. 


The record and briefs carefully and ably detail the lengthy history 
of just how defendants made their discoveries with a geiger counter 
and later had samples from one of the claims chemically assayed. 
The assays proved what the geiger counter indicated on the ground; 
i.e., mineralization sufficient to constitute a ‘discovery’ within the 
meaning of our statute.*? (Emphasis added.) 


It seems significant that the court did not cite even one Colorado 
authority for its conclusion that the geiger counter readings on these 
claims, plus the chemical assay results from one of the claims, was 
sufficient to satisfy the discovery requirement of the mining laws 


44 318 P. 2d 373 (Wyo.). 

4 320 P. 2d 653 (Utah). 

46 C.R.S. ’53, 112-3-41 states: “The discoverer of a body of mineral in either a lead, 
lode, ledge, deposit, vein or contact shall immediately post [notice] that he has made 
such discovery. . . .” (Emphasis added.) 


47 323 P. 2d at 278. 
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of the state.** Instead, the court merely stated the generally appli- 
cable rule of discovery that “mineral” in the statutory discovery 
sense means “valuable rock in place subject to definable boundaries,” 
and then concluded flatly that the discoveries involved in the case 
“fall within that definition.” Surprisingly, the only authority cited for 
this conclusion is the Nevada Sierra Oil Co. case, a federal court case 
involving oil placer claims on the public lands of the United States, 
in which the court rejected geological discovery evidence with the 
widely quoted pronouncement that “[i]ndications of the existence 
of a thing is not the thing itself.” *° In its use of the Nevada Sierra 
case, and the quotation contained therein from Book v. Justice Min- 
ing Co., the Colorado court has at least indicated its intention to 
adhere to the basic rules theretofore applied to discovery evidence, 
though in the one paragraph citing Navada Sierra it seems to be at 
once applying and rejecting the generally accepted principles of that 
case. 

In justifying its conclusion that the chemical assay samples from 
one claim, plus radiometric reactions on adjoining claims, can satisfy 
the discovery requirement for each of the claims located, the court, 
again speaking throuh Justice Sutton, makes the following statement 
which the dissenting justice terms as “revolutionary” in the field of 
the discovery requirement of the mining laws: 


Where as here the assay samples come from at least one of the 
claims, and all the claims are contiguous, and where the trial court 
could and did conclude from the evidence that the non-assayed 
claims lie in similar ground, it is not unrealistic to hold that com- 
petent radiometric reactions supported by a chemical assay as to a 
part of the claims, clearly show the presence of uranium on the ad- 
jacent claimed locations showing the same or similar radiometric 
readings. The latter are then valid ‘discoveries’ under our statute 
as much so as are outcrops visible to the naked eye. Such other 
‘discoveries’ however must be capable of competent radiometric 
delineation in similar rock in place or along the same vein or lode. 
See Smaller v. Leach, 136 Colo. __ 316 P. 241030, for a discussion of 


48 Supra note 46. 
49 98 Fed. at 676. 


50 When the locator finds rock in place containing mineral, he has made a dis- 
covery, within the meaning of the statute, whether the rock or earth is rich 
or poor, whether it assays high or low. It is the finding of the mineral in the 
rock in place, as distinguished from floatrock, that constitutes the discovery, 
and warrants the prospector in making a location of a mining claim. 58 Fed. 
106, 120 (CC. Nev. 1893). 
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radiometric discoveries; and compare Rummell v. Bailey, 1958, 7 
Utah 2d 137, 320 P. 2d 653, and Globe Mining Company v. Ander- 
son, Wyo., 318 P. 2d 373. (Emphasis supplied.) 

Keeping in mind that technical prospecting methods, such as the 
use of counters and scintillators, are only exploration tools and not 
complete exploration and discovery systems, we hold that here the 
radiometric results coupled with the other evidence, such as the 
assay and type of rock in place show an overall fair compliance with 
the statute requiring discovery.®! 


It is submitted that while the court may have felt that it was not 
“unrealistic” to reach this conclusion, others may properly stamp 
the decision as constituting a very “realistic” rejection of the rules 
of discovery which it has itself cited in its opinion, and view its rul- 
ings as judicial legislation filling the legislative void that Justice 
Sutton himself recognized as existing in his opinion in Smaller v. 
Leach* only a few months earlier. Apparently, this was the feeling 
of Justice Hall who in his dissent to the Dallas opinion made the 
following remarks: 


I respectfully submit that a geiger counter, no matter what its 
reading may be, does not prove mineral in place. Without discovery 
of mineralized rock in place there can be no valid location of a lode 
claim, no matter what the geiger readings may be. 

The effect of the majority opinion is to substitute for proof of a 
discovery of mineral in place a mere preter t robability or con- 
jecture of mineral in place, and thus judicially legislate that there 
need not be an actual and proven discovery to have a valid claim. 

The legal effect of the decision is to authorize unlimited filings 
based on one actual valid legal discovery. If such a result is desirable 
then that is a matter for the legislature and not for the courts. 


In Globe Mining Co. v. Anderson, decided on November 19, 
1957, the Supreme Court of Wyoming was faced with a question of 
the sufficiency of the discovery on certain lode mining claims located 
on public lands of the United States for deposits of uranium. The 
court stated that both the federal and Wyoming statutes require 
that the locator of lode mining claims prove by competent evidence 


51 323 P. 2d at 279. 


52 316 P. 2d 1030, 1037; his statement at that time was that “No such [Colorado 
or federal] laws exist expressly providing that valid discoveries can be made by 
radio detection devices. . . .” 

53 323 P. 2d at 280. 

54 318 P. 2d 373. 
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the discovery of a valuable vein, lode, or mineral bearing rock in 
place within the limits of each claim located. In this case the evi- 
dence showed that samples had been taken from “rock in place” on 
three of the claims which upon assay showed quantities of uranium. 
As to the seven remaining claims there was no evidence of sampling 
or assaying of “a vein, lode, or rock in place,’ which prompted the 
court to state that: 


[T]herefore, [there was] no discovery on these claims—unless we 
recognize the readings of electrical instruments such as scintillation 
and Geiger counters as sufficient to support discovery. This we are 
reluctant to do, since such counters while helpful in prospecting 
for uranium cannot be relied upon as the oly test. For instance the 
plaintiff's witness Grant, testifying about his general investigation 
on the subject, said that in certain areas where the background 
count was high an assay showed no uranium. To the same effect 
see Ninninger, Minerals for Atomic Energy, 2d ed., pp. 37 and 73.%5 


Thus, the Wyoming court concluded that geophysical evidence in 
the form of favorable radiometric showings does not alone suffice to 
comply with the statutory requirement that “mining claims upon 
veins or lodes of quartz or other rock in place bearing . . . valuable 
deposits” cannot be validly located “until discovery of the vein or 
lode within the limits of the claim located.” °° The court’s statement 
that scintillation or geiger counters cannot be relied upon as the 
“only test” is significant in its indication that if and when such in- 
struments can be said to produce competent evidence that a vein or 
lode of “rock in place” containing uraniferous ore in fact exists, such 
evidence would then be acceptable to satisfy the discovery require- 
ments of the mining laws. 

In comparing the decision of the Wyoming court in the Globe 
Mining Co. case with that of the Colorado court in the Dallas case, 
there appear two significant differences which mark the decisions as 
being widely separated in their views on the use of geophysical evi- 
dence in proving discovery. In the Globe case the court has empha- 
sized, first, that without discovery of mineralized rock in place there 
cannot be a valid location of a lode claim and that radiometric read- 
ings do not constitute competent proof of such a discovery; and, 
secondly, that the evidence must prove a discovery of mineral bear- 


55 Id. at 380. 
5617 Stat. 91 (1872), 30 U.S.C. § 23 (1952). 
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ing rock in place within the limits of each claim located, and proof 
of such discovery on adjoining claims does not suffice even though 
geological or geophysical evidence may indicate the presence of the 
same lode or similar mineral. By contrast the Colorado court has 
held that when an assay sample from “rock in place” on one claim 
indicates the presence of valuable mineral, this evidence, plus favor- 
able radiometric readings, is sufficient to constitute a discovery of 
valuable mineral in “rock in place” on contiguous claims. In effect, 
this ruling is that if physical disclosure of valuable mineral in rock 
in place is made on one claim, it will be inferred that such rock in 
place extends to adjoining claims provided good geiger counter 
readings are obtained thereon. In short, the Dallas decision rules that 
geologic inference supported by a geiger counter reading constitutes 
a “discovery of the vein or lode within the limits of the claim located” 
provided valuable rock in place is disclosed on a contiguous claim. 
It is submitted that if this conclusion should be generally accepted, 
an entirely new concept of discovery will indeed have been added 
to the field of mining law. 

On January 23, 1958, the Supreme Court of Utah rendered its 
decision in Rummell v. Bailey." This was an action to quiet title to 
certain mining claims containing deposits of uraniferous ores in which 
the prior locations of the defendants were attacked by the plaintiffs on 
the grounds that there had not been compliance with the statutes of the 
United States and the State of Utah requiring, with respect to lode 
mining claims, that there be a “discovery of the vein or lode within 
the limits of the claim located.” °* The lower court had held that the 
defendant’s discovery evidence was sufficient to satisfy the statutory 
requirements. The opinion of the court does not discuss the details 
of the evidence, though it apparently consisted of surface indications 
of mineralization, including copper in a dome-like formation de- 
scribed as a sandstone lens, plus significant geiger counter reactions. 
The geology of the area, the thickness of the sandstone lens, and 
evidence of channeling from shinarump strata ore bodies on two 
sides of the claim, one of which was a producing mine, were also 
considered as factors favorable to the defendant’s discovery allega- 
tions. 

In a clear and carefully worded opinion the Utah Supreme Court 


577 Utah 2d 137, 320 P. 2d. 653 (1958). 


as Strat. § 2320(1875), 30 U.S.C. § 23(1952); Uran Cope Ann, § 40-1-1 
1 3 
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upheld the findings of the lower court that a valid discovery had been 
made, holding that it was a finding of fact which would not be 
disturbed on appeal if supported by substantial evidence. Emphasis 
was also given the rule that all the evidence and every inference and 
intendment fairly arising therefrom should be taken in the light most 
favorable to the finding of the trial court. 

In the course of its opinion the court signified its accord with the 
several well-established principles applicable to discovery evidence, 
i.e., (1) that the mere possibility that mineral exists is insufficient to 
support a valid location even though there be favorable geological 
evidence of the existence of mineral; (2) that something more than 
traces or slight indications of ore giving rise to speculation or con- 
jecture that valuable mineral exists must be shown; (3) that there 
must be a discovery within the limits of the claim of mineralization 
having actual or potential value, and of such significance that a prac- 
tical, prudent, and experienced miner would deem it advisable to pur- 
sue the vein and expend further time, effort, and money in an attempt 
to develop a paying mine. The court added that in applying these tests 
it should be kept in mind that the prospector may take into account 
“not only the mineral found and the indications thereof, but the geo- 
logy, the locations of other known ore bodies or mines in the area, the 
opinions of miners, geologists and other experts, and any other infor- 
mation which mining operators regard as factors having a bearing on 
the possibility of developing a mine, and in the case of uranium he 
may, of course, consider the Geiger count.” ® In fitting these princi- 
ples to the record before it, and after noting the liberality of the 
courts in sustaining the discoveries of the first locators of mining 
properties as against later claimants, the court concluded that since 
it could not say that the trial court’s finding of sufficient discovery 
was not supported by substantial evidence, it must be sustained. 

While the Utah court has meticulously brought the facts of the 
record before it into the general purview of the established principles 
governing the discovery requirements of the state and federal mining 
laws, it has made a unique application of the doctrine upon which it 
relies which deserves more than passing attention. This arises in the 
court’s assumption that the surface showing of copper mineralization 
which was apparently not worth following up with further prospect- 
ing and development in its own right, was nevertheless a sufficient 


59 Supra note 57, at 657. 
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discovery of copper to validate the location, even though all the sup- 
plementary evidence, including the geological and geophysical show- 
ings, was directed towards the presence of uranium ore. It should 
therefore be pointed out that the decision conforms to the governing 
rules of discovery only if the copper mineralization actually disclosed 
constituted, of itself, a valid discovery of copper, or if it were such, 
when supplemented by evidence of neighboring matrices where sur- 
face copper showings had led to valuable minerals at depth, as would 
justify a prudent man in the further expenditure of his time and 
money in developing a paying mine.® The court has correctly pointed 
out that: 


The fact that the valuable ore body later found on these claims 
was an entirely a ore body and in no way connected with the 
original surface findings is of no import. Once a valid location is 
made, the locator acquires the claim and all mineralization within 
its confines. 


However, while actual discovery of uranium was not initially neces- 
sary to validate the location, and even though the vein of copper was 
abandoned to mine the separate uranium deposit (or even if the 
copper vein had been followed and failed to lead to paying ore), if 
the court intended that any kind of copper mineralization or other 
mineral showing worthless in itself or as a “lead,” would suffice as a 
valid discovery if supplemented by geological or geophysical infer- 
ence of an entirely separate deposit of uranium ore of probable value, 
it has undoubtedly itself initiated a new doctrine of discovery.® In 
this connection it is noted that even in the Dallas case the court had 
before it facts which demonstrated the actual physical discovery of 
valuable ore on at least one of the claims. It is pertinent, further, to 
point out that these observations on this point are supported by the 
same judicial precedent used by the Utah court in support of its 
ruling in the Rummell decision,” and in particular by the often-cited 
decision of the Utah Supreme Court in Grand Central Mining Co. v. 
Mammoth Mining Co.* 

One important fact stands out in considering these three recent 
decisions, i.e., that the Wyoming and Utah courts flatly rejected the 


¢0 Erhardt v. Boaro, 113 U.S. 527 (1885) ; Copper Globe Min. Co. v. Allman, 23 
Utah 410, 64 P. 1019 (1901). 


61 Grand Central Min. Co. v. Mammoth Min. Co., 29 Utah 490, 83 P. 648 (1905). 
62 Compare nn. 60 and 61, with Rummell v. Bailey, supra note 57. 
3 Supra note 61. 
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proposition that favorable geiger counter or scintillometer readings 
could alone constitute a discovery of valuable mineral in a vein, lode, 
or other rock in place sufficient to support a valid mining location, 
while the Colorado court was willing to accept such radiometric 
readings as satisfying the discovery requirements of the statute if 
accompanied by evidence of valuable rock in place on contiguous 
claims. Undoubtedly, many observers will feel that the Colorado 
decision ignores the generally accepted principles that a discovery 
outside the limits of a claim is insufficient to validate a location™ 
and that geologic inference from a discovery on adjoining lands, no 
matter how strong, cannot constitute a discovery. However, an 
analysis of the decision reveals that what the Colorado court actually 
held was that the geiger counter reactions taken on the claims consti- 
tuted a discovery thereon when taken with the evidence of the 
valuable rock in place on the contiguous claim. 

In summary, the Globe Mining Co. and Rummel decisions merely 
approve the use of radiometric readings as supplementary to other 
evidence of the existence of valuable mineral in rock in place, for 
the purpose of showing that a prudent miner would be justified in 
further development of the claim. To this extent these decisions are 
only adding a new dimension to the geological or other supplemen- 
tary evidence of mineralization which have many times been held to 
be proper elements for consideration by the prudent miner in deter- 
mining whether further development of a claim is justified. It is. 
therefore submitted that the Wyoming and Utah courts have merely 
made room for atomic age prospecting procedures within the frame- 
work of existing mining laws and the authoritative judicial precedent 
established over the years defining the discovery requirements there- 
of. In contrast, the Colorado court, having announced in the Smaller 
decision®™ that valid discoveries could not be made by radiometric 


64 Waskey v. Hammer, 223 U.S. 85 (1912); see also, the comment of the dis- 
senting justice in the Dallas case that the legal effect of the decision “is to authorize 
unlimited filings based on one actual valid legal discovery.” 323 P. 2d at 280. 


65 Nevada Sierra Oil Co. v. Home Oil Co., 98 Fed. 673 (C.C.S.D. Cal. 1899); see 
Michael v. Mills, 22 Colo. 439, 45 Pac. 429 (1896), where the Colorado Supreme Court 
rejected the contention that discovery could be based on geological inference from a 
vein discovered on an adjoining claim. 

66 Cascaden v. Bartolis, 162 Fed. 267 (9th Cir. 1908); Jose v. Houck, 171 F. 2¢ 
211 (9th Cir. 1948); Dunbar Lime Co. v. Utah-Idaho Sugar Co., 17 F.2d 351 
(8th Cir. 1926); United States v. Southern Pac. R.R., 11 F. 2d 546 (S.D. Cal. 
1926) ; Diamond Coal & Coke Co. v. United States, 233 U.S. 236 (1914); Jefferson- 
Montana Copper Mines Co., 41 L.D. 320. 


67 Supra note 39. 
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devices under existing state or federal law, nevertheless was a few 
months later willing to hold that favorable geiger counter indications 
constituted a sufficient discovery under the Colorado statue. 


IV. Recent LEGIsLATIVE DEVELOPMENTS 


Various legislative proposals for changes in the mining laws to 
accommodate modern geological and geophysical methods of pros- 
pecting for subsurface deposits of uraniferous ores have been con- 
sidered by Congress over the past eleven years. In general, these 
proposals have been directed toward providing the prospector with a 
temporary, modified right of exclusive possession to mining claims 
without first having to comply with the discovery requirement of the 
present laws. The proponents of these amendments claim that pros- 
pecting and development of uranium deposits, many of which are 
found only at depth and without surface outcropping, is being ad- 
versely affected by the lack of adequate possessory safeguards during 
the period required to reach these sub-surface ores and complete the 
physical exposure of the vein or lode, thus obtaining the full posses- 
sory title granted under the mining laws and precluding possible 
intervening adverse claims by junior locators. It is also asserted that 
the uncertainties attendant upon holding a mining claim under the 
doctrine of pedis possessio while attempting to reach such deep de- 
posits has discouraged miners in their prospecting and deterred de- 
velopment efforts. 

While the bills providing for the location of mining claims by 
geological, geochemical, and geophysical prospecting methods re- 
ceived no Congressional action other than committee consideration, 
an amendment to the mining laws of more than passing significance 
was effected when Public Law 85-876 was passed during the final 
days of the 85th Congress and approved by the President on Septem- 
ber 2, 1958 (72 Stat. 1701). The purpose of this act is “[t]o clarify 
the requirements with respect to the performance of labor imposed 
as a condition for the holding of mining claims on Federal lands 
pending the issuance of patents therefor.” The act defines the term 
“labor” as used in R. S. 2324,” requiring the performance of annual 
assessment work, as including (though not limited to) geological, 
geochemical, and geophysical surveys made by qualified experts. 

68S. 453 and H. R. 1694 80th Cong., S. 1793, 81st Cong., S. 2875, 83d Cong., S. 


3484, 84th Cong. 
69 30 U.S.C. § 28 (1952). 
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However, such surveys will qualify to meet the labor requirements 
of R.S. 2324 only if it is verified by a detailed report filed in the 
county office in which the claim is located. It is further required 
that this report set forth fully (a) the location of the [survey] work 
performed in relation to the point of discovery and boundaries of the 
claim, (b) the nature, extent, and cost thereof, (c) the basic findings 
therefrom, and (d) the name, address, and professional background 
of the person or persons conducting the work. The act limits the 
application of such surveys in fulfillment of the annual labor require- 
ment of R.S. 2324 to not more than two successive years or for not 
more than a total of five years on any one claim, and each survey 
must be nonrepetitive of any previous survey. 

In its report on S. 2039, which was eventually enacted as Public 
Law 85-876, the house committee made several extremely signifi- 
cant comments on its scope and effect, as follows: 


The committee points out that the act is not retroactive, that it 
does not authorize the use of geological, geochemical, or geophysi- 
cal surveys as the basis for claiming a discovery of minerals for the 
purpose of locating a mining claim, and that it does not affect the 
present requirement for $500 worth of labor or improvements by a 
would-be patentee before patent can be granted. The scope of 
S. 2039 is strictly limited to the annual assessment work required 
by section 2324 of the Revised Statutes. 

The committee also points out that the bill does not apply to sur- 
veys made with instruments used for detecting radioactive minerals 
and that it requires all survey work for which credit is claimed to be 
performed on the ground.” 


The following statements by the house committee in explaining the 
bill, and its amendments, are also pertinent to a full understanding of 
its purpose: 


Such surveys, although of limited application and use in the ex- 
ploration and development of mineral deposits, may develop valuable 
information or indications concerning the occurrence of mineral 
deposits and serve to guide the work required to verify the findings 
of such surveys and to explore and develop mineral deposits by 
excavating or drilling methods. Therefore, this committee believes 
it would be desirable that such surveys be permitted for the fulfill- 
ment of annual labor assessment requirements. 


The committee points out that geological, geochemical, and geo- 


70H. R. Rep. No. 2540, 85th Cong., 2d Sess. 3 (1958). 
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physical surveys may leave no visible evidence of having been 
conducted on a mining claim and that such surveys may provide 
nothing more than indications of mineral occurrences, favorable 
zones or areas for mineral deposition, or the outlines of probable ore 
bodies. For these and other reasons, the committee considered it 
essential that provisions be incorporated in the measure which 
would indicate more clearly the intent of the act, set forth terms 
and conditions which will reduce possible abuses to a minimum, 
limit the number of surveys used for assessment work, and enable 
third parties, where surveys are claimed to have been made, to deter- 
mine whether this is so in fact.7! 


Since the house committee has specifically pointed out that the 
act does not authorize the use of geological, geochemical, or geo- 
physical surveys as the basis for claiming a discovery of minerals for 
the purpose of locating a mining claim, its enactment can have no 
direct effect on the “rule of discovery” which has been the subject of 
this discussion. However, the importance of this legislative recogni- 
tion of these modern methods of mineral exploration and develop- 
ment cannot be overlooked. At the same time it may be pertinent 
to the above discussion of recent cases involving the use of radio- 
metric readings as evidence of discovery for location purposes, to 
point out that the act contemplates a prior valid location supported 
by a discovery of valuable mineral made in accordance with the 
standards heretofore established, and clearly indicates the under- 
standing of Congress that geological, geochemical, and geophysical 
evidence is not acceptable as evidence of discovery sufficient to vali- 
date such a location under present law. In the Senate debate on the 
bill (S. 2039), its sponsor, Senator Bible, made the following state- 
ment: 


It is not contemplated that the new type of work be used to sup- 
plant the historic requirement for a bona fide discovery. A discovery 
of mineral of such quantity and quality as to warrant its develop- 
ment by a prudent man would still be necessary for the location of 
mining claims if S. 2039 becomes law. A bona fide discovery of 
that nature is inberent in our mining law, and this requirement would 
not be changed by the measure under discussion. This bill goes wi d 
to the requirement that at least $100 worth of labor and materi 
must be expended annually in the development of a mining claim, 
once a discovery has been made, in order that the locator may main- 
tain property rights in it.7? (Emphasis added.) 


71H. R. Rep. No. 2540, supra note 70, at 2. 
72 103 Conc. Rec. 13557 (daily ed. Aug. 5, 1957). 
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Obviously, Public Law 85-876 does not achieve the objective of 
providing prospectors with a period of exclusive possession of public 
lands in order to effectuate the discovery presently required for a 
valid location, which has been sought in the bills permitting the 
location of mining claims by geological, geochemical, and geophysi- 
cal prospecting methods.** Under those proposals an entirely new 
type of mining claim could be located for a period of two years 
during which the locator could retain exclusive possession for geo- 
logical, geochemical, and geophysical prospecting, and then convert 
it into a regular mining claim when proof of the acutal physical 
discovery of valuable ore had been made. Despite the many desir- 
able features of these bills, they have received powerful opposition, 
including the opposition of the American Mining Congress, and as a 
result none has been reported out by the Interior Committee. Un- 
doubtedly, the efforts to obtain this type of legislation will continue, 
and we can therefore expect that the issues of whether legislation 
should be enacted permitting the location of a limited form of mining 
claim without compliance with the present “rule of discovery,” or 
allowing favorable geological or geophysical evidence to be ac- 
cepted as satisfying the discovery requirements of the mining laws 
now in effect, will be with us for some time to come. 


73 See Senate and House bills cited in note 68, supra. 
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EDITORIAL NOTE 


ATTEMPT TO MONOPOLIZE: ITS ELEMENTS AND 
THEIR DEFINITION 


Noel I. Smith* 


I. INTRODUCTION 


[I] they are initial moves in a plan or scheme which, carried out, 


will result in a monopoly, they are dangerous and the law will nip 
them in the bud. 


Antitrust law, as Judge Learned Hand’s words indicate, endeavors to 
prevent the attainment of monopoly power as well as to dissolve com- 
binations or enterprises that have acquired and exercised power to con- 
trol prices or eliminate competition. The underlying purpose, of course, 
is the maintenance of a free private competitive enterprise system as a 
means of preserving maximum economic and political freedom. 

While the primary threat to a competitive system is generally con- 
sidered to be the unjustified combination or conspiracy of two or more 
competitors to restrain competition, the activities of a single concern 
may in some instances create significant dangers. Antitrust legislation 
and its enforcement has therefore concentrated principally upon the pre- 
vention or elimination of multiparty anticompetitive combinations or 
agreements. But there has been increasing concern with the need for 
careful scrutiny of unilateral conduct that threatens to destory competi- 
tion or create monopoly power. 

The Sherman Act,? as the primary legislative embodiment of the na- 
tional private competitive enterprise policy, reaches unilateral conduct 
of a single competitor only in the section 2° prohibitions of “monopoliz- 


* Staff Member, The George Washington Law Review (1957-58). B.S. 1952, Iowa 
State College; J. D. 1958, The George Washington University; member of the bars 
of the State of Iowa and the District of Columbia. 

1 United States v. Aluminum Co. of America, 148 F.2d 416, 431 (2d Cir. 1945). 

226 Stat. 209 (1890), 15 U.S.C. §§ 1-8 (1952). 


3 See note 80 infra. In section 1, infra note 59, it is the contract, the combination 
or the conspiracy which is declared to be illegal. Each of these types of transaction 
requires the active participation of two or more parties. Even the “intra-enterprise” 
or “intra-corporate conspiracy” cases, in theory at least, involve two or more persons 
or entities. Note also that the punitive clause of section 1 states that “Each person 
who shall make any contract or engage in any combination or conspiracy hereby 
declared to be illegal shall be deemed guilty . . .” which would indicate, on a literal 
reading, that all participants in any of the enumerated forbidden transactions are 
equally guilty. 
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ing” or “attempting to monopolize.”* By definition, “monopolizing” 
indicates the presence of power to control some market; hence the pro- 
vision against monopolizing forbids the unilateral conduct of a single 
competitor only where he holds some requisite degree of market power.5 


“Attempt to monopolize” is in many ways more difficult to define than 
“monopolize.” In addition to being dependent upon the vagaries of the 
definition of “monopolizing” it also suggests the elusive common law 
concept of criminal “attempt.” Many problems are created by the con- 
currence of both nebulous terms. For example, the question arises as to 
what element of intent is required; what degree of market power must 
be sought or attained to complete the offense of attempting to monop- 
olize. Similarly, is a different definition of “market” to be applied to 
attempt cases? How near to consummation of the intent to gain market 
power must the would-be monopolist come? 


The Supreme Court has decided many cases charging monopolization 
and has discoursed at considerable length on the meaning of “monopo- 
lizing.” But the Court has infrequently considered charges of attempting 
to monopolize except when coupled with charges of conspiracy, com- 
bination, monopolization, or restraining trade. These cases seldom turn 
on the issue of a unilateral “attempt to monopolize,” hence there have 
been few comprehensive discussions of the elements of an attempt to 
monopolize. 

Recently, in arriving at a market definition under an allegation of 
monopolizing in the Cellophane case,® the Supreme Court laid possible 
grounds for a broad application of the prohibition of the attempt to 
monopolize clause.*? The Supreme Court’s differentiation of several prior 
cases which narrowly limited the relevant market, on the grounds that 
they involved only attempts to monopolize, has been interpreted as indi- 
cating that narrowed market definitions are applicable in attempt cases 
and has been seized upon to justify extending the attempt clause to in- 
clude unilateral action of a competitor who possesses little or no distin- 


426 Stat. 209 (1890), 15 U.S.C. § 2 (1952), as amended ch. 281, 69 Stat. 282 


(1955) 

Every person who shall monopolize, or attempt to monopolize, or combine, 
or conspire with any other person or persons, to monopolize any part of the 
trade or commerce among the several States, or with foreign nations, shall be 
deemed guilty of a misdemeanor, and, on conviction thereof, shall be punished 
by fine not exceeding $50,000, or by imprisonment not exceeding one year, or 
by both said punishments, in the discretion of the court. 


5 See United States v. E. I. du Pont de Nemours & Co., 351 U.S. 377 (1956). 
This provision also reaches multiple party monopoly power situations, American 
Tobacco Co. v. United States, 328 U.S. 781 (1946). 


6 United States v. E. I. du Pont de Nemours & Co., supra note 5. 
7 Id. at 395 and n. 23. 
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guishing market power.’ The possible sweep of this extension is evi- 
denced by a recent opinion of a district court to the effect that a de- 
fendant’s own distinctively trademarked line of goods may constitute the 
relevant “market” under an allegation of attempt to monopolize, providing 
specific intent is manifested.® Considering that every tradesman has natural 
control over the initial marketing of his own trademarked line of goods’® 
the effect of this reasoning is to bring a single party competitor under the 
ban of the Sherman Act on the basis of wrongful intent only, disregard- 
ing the absence of any distinguishing monopoly power. 

It is the purpose of this note to analyze the history and application of 
the attempt to monopolize clause of section 2 of the Sherman Act and to 
determine the elements of an attempt to monopolize. Particular considera- 
tion will be given to various grounds which have been set forth in justifi- 
cation of broad interpretations of this clause. 

It is recognized that a group of competitors may monopolize. From 
this it may be argued that a group may also be guilty of attempting to 
monopolize, possibly established circumstantially in a “conscious paral- 
lelism” type situation. However, for simplicity, and noting that multi- 
party incipient monopoly situations classifiable as combinations or con- 
spiracies are separately prohibited in section 2, this discussion will be 
concerned primarily with the single unilaterally acting competitor. 


II. Tue Basic ELEMENTs OF AN ATTEMPT TO MONOPOLIZE 
The main difficulty in appraising an attempt to monopolize is that it 
is most often defined by distinctions rather than affirmatively. Writers 
tend to treat the attempt provision of section 2 by distinguishing it from 
monopolization.’* In this way an attempt to monopolize is treated as re- 
quiring a more specific intent than monopolizing while, like combinations 


and conspiracies, not requiring the attained monopoly power requisite 
to monopolization.'* 


ass Antitrust Policy and the Cellophane Case, 70 Harv. L. Rev. 281, 304 

® United States v. Guerlain, Inc., 155 F. Supp. 77 (S.D.N.Y. 1957) [hereinafter 
called the Guerlain case]; probable juris. noted, Guerlain, Inc. vy. United States, 355 
U.S. 937 (1958) (No. 692), sub nom. Parfums Corday, Inc. v. United States, 355 
U.S. 951 (1958) (No. 751), and sub nom. Lanvin Parfums, Inc. v. United States, 
355 U.S. 951 (1958) (No. 752); Motion to vacate judgments and to remand to the 
district court for consideration of motion to dismiss to be filed by the United States 
filed in the Supreme Court in all three cases on November 14, 1958, by the Appellee 
(United States). The Government’s motion was avowedly filed in favor of proposed 
legislative resolution of an “intra-governmental conflict” regarding § 526 of the 
Tariff Act [46 Stat. 741, 19 U.S.C. § 1526 (1952)], the provisions of which had 
been unsuccessfully asserted as a defense in the district court. 

10 See United States v. E. I. du Pont de Nemours & Co., supra note 5, at 393; and 
United States v. Colgate and Company, 250 U.S. 300, 307 (1919). 

11 American Tobacco Co. v. United States, 328 U.S. 781 (1946). 

12 See Turner, supra note 8; and Note, 25 Geo. Wasu. L. Rev. 568 (1957). 

18 bid, 
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This indirect mode of definition is not entirely unavoidable. It is due 
largely to the nature of an attempt offense which necessitates considera- 
tion of the ultimate forbidden result.1* This approach was followed by 
the United States Supreme Court in setting forth the basic outline of 
attempt to monopolize in Swift and Co. v. United States. 

Here, in considering a demurrer, the Court set forth intent as an 
essential element in section 2 attempt cases and justified its stand as 
follows: * 


Where acts are not sufficient in themselves to produce a result 
which the law seeks to prevent—for instance the monopoly—but 
require further acts in addition to the mere forces of nature to bring 
the result to pass, an intent to bring it to pass is necessary in order 
to produce a dangerous probability that it will happen. .. . But when 
that intent and the consequent dangerous probability exists, this 
statute, like many others and like the common law in some cases, 
directs itself against that dangerous probability as well as the com- 
pleted result. 


A literal reading of this statement would indicate the elements of the 
attempt violation to be (1) an overt act plus (2) a specific intent to 
monopolize—the specific intent creating the “consequent dangerous 
probability.” 17 However, the Court proceeded to preclude such a board 
reading of its definition, stating:1® 


Not every act that may be done with intent to produce an unlaw- 
ful result is unlawful or constitutes an attempt. It is a question of 
proximity and degree. (Emphasis added) 


The Swift decision thus defined the two elements of an attempt to 
monopolize as conduct dangerously near accomplished monopolizing plus 
specific intent to monopolize.'® Study of the interpretation and applica- 


14 See Skilton, The Requisite Act in a Criminal Attempt, 3 U. Pitt. L. Rev. 308 
(1937). 

15 196 U.S. 375 (1905). 

16 Jd, at 396. 

17 Such a broad interpretation has been urged, Turner, supra note 8, at 305; “I 
think the attenuation of the monopoly concept in attempt and conspiracy cases can 
easily be justified. . . .” : 

“The kind of conduct that typically establishes the requisite ‘specific intent’ in 
conspiracy cases is clearly conduct that has no social or economic justification.” 

See also Note, 25 Geo. Wasu. L. Rev. 568, 574-75 (1957). 

18 Swift and Co. v. United States, supra Note 15, at 402. 

19 See Hyde v. United States, 225 U.S. 347, 387-88 (1912), wherein Holmes, in a 
dissenting opinion, asserts that the offense he defined in the Swift case is not a strictly 
defined attempt. Rather, the Swift decision is pictured as defining a kindred offense 
further removed from the substantive offense, justified by the dangerous proximity of 
the overt conduct in question to the related completed substantive offense. 
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tions of these two elements reveals that, generally, specific intent is a 
comparatively constant factor while the major problems arise in relation 
to the conduct element. 

A third possible element, requiring at least some passing notice, is that 
of failure to consummate the substantive offense of monopolizing. In 
common law criminal attempt cases the weight of authority holds that 
an element of failure is requisite to an attempt conviction.”° In opinions 
involving section 2 violations, however, the courts hold that the attempt 
to monopolize prohibition defines a separate offense. On one set of facts 
there may be a conviction for both an attempt to monopolize and monop- 
olizing.** For purposes of imposing penalty, however, the attempt is 
considered merged with the monopolization.** But, presumably, a court 
would have no difficulty upholding an attempt conviction even though 
the facts showed completed monopolization. It thus appears that failure 
to consummate monopolization is mot a necessary element for a convic- 
tion of attempt to monopolize. 


Ill. Speciric INTENT To Monopo.ize—Its DEFINITION AND PRooFr 


The basic requirement of specific intent in attempt cases, as set forth 
in Swift, has not been seriously challenged. Even the Alcoa decision 
which tended to minimize the intent element in accomplished monopoli- 
zations noted specific intent as a requirement in attempts.** The problems 
of this area then are primarily problems of scope of intent and its proof 
rather than of the type of intent required. 

In the characterization of a defendant’s intent, the basic question is 
whether or not his conduct is explainable as normal legitimate business 
conduct.*5 Practices of others in the trade and the resulting competitive 
conditions will not excuse a defendant’s conduct, but they are relevant in 
determining his intent.?* A court may consider the nature of the particular 
market in which a defendant deals and the results of acts contemplated 
or effected by him.27 The most specific rule derivable here seems to 


20 See Arnold, Criminal Attempts—The Rise and Fall of an Abstraction, 40 Yate 
L.J. 53 (1930). But see, Perkins, Criminal Attempt and Related Problems, 2 U.C.L.A. 
L.Rev. 319 (1955). 


21 United States v. Shapiro, 103 F.2d 775, (2d Cir. 1939); United States v. Kansas 
City Star Company, CCH Trape Rec. Rep. (1955 Trade Cas.) 4 68,117 (D. Mo. 
1955), aff'd, 240 F.2d 643 (8th Cir. 1957), cert. denied, 354 U.S. 923 (1957). 


22 United States v. Kansas City Star Company, supra note 21. 


23 Cases cited note 21 supra; and see American Tobacco Co. v. United States, 328 
U.S. 781 (1946). 


24 United States v. Aluminum Co. of America, 148 F.2d 416, 432 (2d Cir. 1945). 


25 Times-Picayune Publishing Co. v. United States, 345 U.S. 594 (1953); United 
States v. Columbia Steel Co., 334 U.S. 495, 532-34 (1948). 


26 Times-Picayune Publishing Co. v. United States, supra note 25. 
27 United States v. Columbia Steel Co., 334 U.S. 495 (1948). 





232 THE GEORGE WASHINGTON LAW REVIEW 


be that “proof of intent may be established in the normal way—by con- 
temporaneous documents, industrial background, and the like—with no 
single factor controlling.” 2° Thus, the courts will look to all the sur- 
rounding circumstances, including the results obtained, to derive the 
purpose or plan of the actor. 

In considering the scope of a defendant’s plan or scheme, it has been 
held that the intent required to establish an attempt to monopolize is 
“intent which goes beyond the mere intent to do the act.” ?® An allegation 
of intent to destroy one competitor is insufficient to charge an attempt to 
monopolize that competitor’s product;*° and even acquisition of one of 
three business competitors by mutual agreement is not, per se, an attempt 
to monopolize in the absence of a plan to further extend the acquirer’s 
market power or to utilize the acquisition itself to monopolize.*! These 
holdings show that an attempt to monopolize requires a plan encompass- 
ing monopolization. The defendant must intend an objective constituting 
the offense of monopolizing,** else there is no dangerous probability of 
occurrence of the substantive offense. 

Specific intent is a subjective element. The criterion is, “What was 
sought by the defendant?” One cannot accidentally commit an attempt.** 
So, in cases involving the use of statutory monopoly powers or quasi- 
monopoly powers, bringing suit to establish a right on a claim known to 
be invalid may be an attempt to monopolize;** but if the suit, though 
groundless, is brought in good faith there is no violation of the Sherman 
Act.** Bad faith in the perpetration of patent and trademark infringement 
threats is an essential element to charging an attempt to monopolize 
thereby.* So, also, intent to merge for the purpose of centralizing control 
is not, per se, specific intent to monopolize.** Summarizing, specific 


28 ReporT OF THE ATTORNEY GENERAL’s NATIONAL COMMITTEE TO STUDY THE 
— Laws 61-62 (1955) [hereinafter called Attorney General’s Committee 

eport}. 

29 United States v. Aluminum Co. of America, 148 F.2d 416, 432 (2d Cir. 1945). 
See also, Rostow, Monopoly Under the Sherman Act: Power or Purpose? 43 Nw. 
U.L. Rev. 745, 770 (1949), which sets forth two classes of intent, one going only to 
the usual consequences of one’s acts, and the other being more ‘specific to be used 
where economic power is sought but not yet acquired. 

30 Mackey v. Sears, Roebuck & Co., 237 F.2d 869, 873 (7th Cir. 1956). 

81 Bender v. Hearst Corporation, 152 F. Supp. 569, 578 (D. Conn. 1957). 

32 See Sayre, Criminal Attempts, 41 Harv. L. Rev. 821, 838-40 (1928). 

83 [bid. 

84 Kellogg Co. v. National Biscuit Co., 71 F.2d 662, 666 (2d Cir. 1934). 

35 bid. 

86 See Virtue v. Creamery Package Mfg. Co. 179 Fed. 115 (8th Cir. 1910), aff'd, 
227 U.S. 8(1913); American TCP Corp. v. Shell Oil Co., 127 F. Supp. 208, 210 
(S.D.N.Y. ag~ and Cape Cod Food Products, Inc. v. National Cranberry Assn., 
119 F. Supp. 900 (D. Mass. 1954). But see International Visible Systems Corp. v. 
Remington-Rand, Inc., 65 F.2d 540 (6th Cir. 1933). 

87 United States v. Columbia Steel Co., 334 U.S. 495 (1948); United States v. 
Yellow Cab Co., 332 U.S. 218 (1947). 
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intent to monopolize is subjective and consequently good faith pursuance 
of an apparent legal right is a complete defense. Further, the intent must 
be to accomplish a result legally definable as monopolizing.** 


IV. Tue ELemMent or Conpucr in ATTrempts To Monopouize 


The major problem in defining an attempt to monopolize is determin- 
ing what conduct or status of the defendant is necessary to complete a 
violation. The possibilities range from any overt act sufficient to show 
specific intent,®® thus effectively making specific intent the critical ele- 
ment and removing all separate conduct or status tests, up to the exercise 
of actual monopoly power. 

The somewhat startling results possible from the utilization of liberal 
conduct tests are pointed up by the recent Guerlain case.*° In this deci- 
sion, the court took the view that the presence of specific intent justi- 
fied a limited market definition and utilized this as one ground for de- 
fining the relevant market as the defendant’s own trademarked line of 
goods,*! disregarding any competing goods as relevant to a consideration 
of monopoly power. 


A. Dangerous Probability—Its History and Application 


The Swift decision sets forth the rule that the presence of specific 
intent serves only to expand the area of prohibition beyond monopolizing 
to include conduct which has come near to reaching that result; but the 
presence of specific intent does not make a dangerous probability of 
every act; there must be an element of conduct having some proximal 
relation to monopolizing. 

The definition of combinations and conspiracies to monopolize ap- 
proved by the Supreme Court in American Tobacco* included a restate- 
ment of the “dangerous probability” test as follows: * 


The phrase “attempt to monopolize” means the employment of 
methods, means and practices which would, if successful, accom- 
plish monopolization, and which, though falling short, nevertheless 
approach so close as to create a dangerous probability of it... . 


This definition follows the Swift case, differing only in that it more 
specifically points out the requirement of overt acts which evidence near 
monopoly control. 


88 See REPORT OF THE ATTORNEY GENERAL’s NATIONAL COMMITTEE TO STUDY THE 
Antitrust Laws 61 (1955). “[Al]ttempt . . . require[s] . . . proof of a specific or 
subjective intent to accomplish an unlawful result.” 

39 See note 17 supra. 

40 United States v. Guerlain, Inc., supra note 9. 

41 Td. at 85. 

42 American Tobacco Co. v. United States, 328 U.S. 781 (1946). 

43 Td. at 785. 
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Applications of this concept of the attempt clause of section 2 are in 
evidence in later views that it prohibits “preliminary steps, which if con- 
tinued, would lead to [monopolization],” ** or, specific intent plus acts 
showing a likelihood of success tantamount to dangerous probability.*® 


The application of the “dangerous probability” reasoning in the 
Lorain Journal case*® is noteworthy. In this case the defendant news- 
paper company was following a plan to eliminate a competing radio 
station from the mass communications advertising market. The Court 
considered the nature of the market in which defendant competed, the 
availability of substitutes and the relative market position of defendant. 
On these considerations the Court first defined the relevant market and 
noted that defendant had enjoyed a substantial monopoly therein prior to 
the entry of the competing radio station.*" Further, it appeared that de- 
fendant was now acting pursuant to a plan designed specifically to elimi- 
nate the competition offered by the radio station and, barring unforeseen 
circumstances or court intervention, the defendant would in all prob- 
ability be able to eliminate this sole competitor and reestablish his monop- 
oly power position.** Thus, the Court first defined the relevant market 
and then proceeded to consider the power already held by the defendant 
and the plan and intent with which he was proceeding. Finding power to 
establish a monopoly position coupled with an intent to exercise this 
power, the conclusion was that a dangerous probability of monopolization 
existed and an attempt to monopolize was found. 


These court definitions of the conduct element of an attempt to monop- 
olize affirm the requirement of an element apart from the intent element. 
Liability cannot be based upon mere intent as evidenced by conduct but 
must rest upon the conduct itself.*° 


The conduct element, however, requires something more than an 
overt act, for an act, apart from its consequences or threatened conse- 


44 United States v. Aluminum Co. of America, 148 F.2d 416, 431 (2d Cir. 1945), 
and see further at 432, “In order to fall within § 2, the monopolist must have both 
the power to monopolize and the intent to monopolize,” quoted and approved in the 
American Tobacco decision, 328 U.S. at 814. 


45 Kansas City Star Co. v. United States, 240 F.2d 643, 663 (8th Cir. 1957), cert, 
denied, 354 U.S. 923 (1957). 


46 Lorain Journal Co. v. United States, 342 U.S. 143 (1951). 


47 See Kansas City Star Co. v. United States, supra note 45, for a post-Cellophane 
case defining a substantially identical market where accomplished monopolizing was 
charged. Note also that here.the same market was utilized in determining the pres- 
ence of an attempt to monopolize by the Advertising Director. 


48 342 U.S. at 153, “WEOL has not yet been eliminated. The injunction may save 
it.” 


49 Sayre, supra note 32, at 826, discounting any ancient or present application of 
the concept of voluntas reputabitur pro facto in common law. 
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quences, is not prohibited. The overt act or acts must be set within a 
framework of ability to consummate a substantive offense, either by the 
forces of nature or by the perpetration of some further act.*! In the latter 
instance the overt act must come very near the substantive result.5? So 
the overt act, or acts, in an attempt to monopolize must be set in a sur- 
rounding of power or potential power to bring about monopoly control. 
Thus, the conduct element is really two-pronged: it requires the estab- 
lishment of potential monopoly power plus an act towards effectuating 
monopolization.** The defendant’s conduct is viewed in its relation to 
substantive monopolization and the sole differentiation made is that the 
end of monopoly power need not yet have been attained. The contem- 
plation is of the near occurrence of the forbidden result of monopoliza- 
tion. 

Any broader definition would encompass those striving towards 
unprohibited consequences. If the relevant market is defined more nar- 
rowly for an attempt than would be proper for a monopolization charge, 
the competition could be punished for unsuccessful strivings towards 
legitimate goals. The partial realization of an element not prohibited 
cannot itself be prohibited. 


Obviously, specific overt acts of a defendant may be prohibited under 
other portions of the antitrust laws. The point to be noted here is that 
an attempt to monopolize must envisage a fact situation wherein the 
defendant stands in dangerous proximity to obtaining (or has obtained) 


monopoly power over a relevant market cognizable under the monopoli- 
zation prohibition.** 


B. Is Any Restraint of Trade Sufficient to Satisfy the Conduct Element? 


The close interrelation of “monopolize” and “restraint of trade” as 
cause and effect under the Sherman Act** lends some support to a line of 
reasoning which would broaden the application of the attempt to monop- 
olize provision. It has been stated that a monopoly prohibited by section 


50 See Sayre, supra note 32; and Hall, Criminal Attempt—A Study of Foundations 
of Criminal Liability, 49 Yate L.J. 789 (1940). 


51 See note 19 supra. 
52 Ibid. 


53 Johnston, Monopolize or Attempt to Monopolize, AN ANTITRUST HANpsBooK 155, 
159-60 (1958). 


54 See AtrorNEY GENERAL’s COMMITTEE REPORT, supra note 28, at 61. 
55 See Hall, supra note 50. 
56 Sayre, supra note 32, at 839. 


57 Consider again the chain of reasoning of the opinion in Lorain Journal, supra 
note 46. 


58 Standard Oil Co. v. United States, 221 U.S. 1, 61 (1911). 
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2 is a species of restraint of trade as contemplated by section 1.°° Another 
view is set forth in United States v. Columbia Steel Co.:® 


[E]ven though the restraint effected may be reasonable under sec- 
tion 1, it may constitute an attempt to monopolize forbidden by 
section 2 if a specific intent to monopolize may be shown. (Citing 
United States v. Griffith*) 


The above language is subject to the interpretation that any restraint 
of trade (without reference to any relevant market or monopoly power) 
coupled with a specific intent to monopolize equals an attempt to 
monopolize. A closer inspection shows that this statement should not 
be so interpreted. 


First, the Supreme Court, by the quoted language, was seeking to cor- 
rect a narrow interpretation of attempt to monopolize by the court 
below which had required acts violating section 1 as a prerequisite to 
finding an attempt violation of section 2.6 The quote was merely in 
reaffirmance of the traditional interpretation that section 2 complements 
section 1, reaching results which may be obtained without violation of 
section 1.°* In this light, the Court should not be considered as having 
removed the dangerous probability-proximity tests previously applied in 
decisions descending from the Swift case. 


Secondly, a narrow interpretation of the Columbia Steel language is 
supported by a consideration of the supporting citation to the Griffith 
decision.** The cited portion of the Griffith decision reaffirmed the 
Swift dangerous probability test. Beyond this, the Court noted cases 
involving exclusion of competition,® foreclosure of competition from 
a substantial market,®* and prevention of competition.® It further re- 
affirmed the position that section 2 is aimed at acquisition or retention 


59 United States v. Socony-Vacuum Oil Co., 310 U.S. 150 n. 59 (1940) citing 
Standard Oil Co. v. United States, supra note 58. The Standard Oil decision has 
been interpreted as stating that § 2 reaches only other methods for accomplishing the 
unreasonable restraints of § 1, William Goldman Theatres v. Loews, Inc., 54 F. Supp. 
1011 (E.D. Pa. 1944), Cert. denied, 334 U.S. 811 (1948). 

26 Stat. 209 (1890), 15 U.S.C. § 1 (1952), states: “Every contract, combination 
in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce 
among the several states, or with foreign nations, is hereby declared to be illegal... .” 

60 334 U.S. 495, 531-32 (1948). 

61 334 U.S. 100 (1948). 

62 See 334 U. S. at 518 for the Supreme Court’s impression of the District Judge’s 
stand, against which the present statement was directed. 

63 Standard Oil Co. v. United States, 221 U.S. 1, 61-62 (1911). 

64 334 U.S. at 106-07, decided only one month prior to Columbia Steel. 

65 American Tobacco Co. v. United States, 328 U.S. 781 (1946). 

€6 International Salt Co. v. United States, 332 U.S. 392 (1947). 

67 United States v. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 1945). 
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of effective market control,® and added only that the monopoly power 
utilized to violate section 2 could be lawfully acquired. 


Thus, Columbia Steel, in context, reaffirms that the power requisite to 
violation of section 2 may be acquired by conduct not in violation of 
section 1, but does not narrow or remove the monopoly power considera- 
tion from any portion of section 2. 


V. ExtmunatIion oF ComMPETITION AS A PER SE 
ATTEMPT VIOLATION 


An area susceptible to narrow relevant market determination on 
grounds of elimination of competition seems to exist in the border area 
between conventional monopolization and attempt to moropolize.”® The 
cases in this area are probably best characterized by the presence of 
power to eliminate an existing competitor plus intent to exercise that 
power in an unreasonable manner. There may or may not have been 
actual removal of a competitor. 


The Supreme Court’s views of situations involving elimination of com- 
petitors have resulted in conclusions that (1) monopoly power exists 
when there is power to exclude competition;* (2) the use of any 
monopoly power to restrict or prevent competition is a violation of sec- 
tion 2;"? and, (3) use of a substantial monopoly to destroy threatened 
competition is an attempt to monopolize.”* The rationale appears to be 
that where competition has been eliminated the presence of monopoly 
power is conclusively presumed, for such exclusion is one of the two 
primary indicia of monopoly. In United States v. Klearflax Linen 
Looms, Inc.," a district court held that even a manufacturer’s natural 
monopoly power over his own product may give rise to a section 2 
violation if it is utilized to eliminate a purchaser who has come into com- 


68 United States v. Griffith, supra note 61, at 106-08. In its discussion of § 2, the 
Court set forth an example indicating that a very narrow relevant market definition 
would be applicable wherever the defendant holds a distinctive market position. 
However, this was apparently aimed at both of the first two clauses of § 2; no dis- 
tinction was made of attempt situations. 

69 See Mackey v. Sears, Roebuck & Co., 237 F.2d 869, 873 (7th Cir. 1956), appeal 
dismissed, 355 U.S. 865 (1957), where, as a grounds separate from the intent 
element, the court found an allegation of attempt to monopolize insufficient due to 
the lack of a showing of a dangerous probability or impending monopoly. 

70 See United States v. E. I. du Pont de Nemours & Co., 351 U.S. 377, 395 (1956). 

71 American Tobacco Co. v. United States, 328 U.S. 781, 811 (1946). 

72 United States v. Griffith, 334 U.S. 100 (1948). 

73 Lorain Journal Co. v. United States, 342 U.S. 143, 154 (1951). See Kansas City 
Star Co. v. United States, supra note 45. Broadly, the use of a monopolistic advant- 
age to suppress competition may constitute an illegal monopoly. 

74 See American Tobacco Co. v. United States, supra note 71, at 809. 

75 63 F. Supp. 32 (D. Minn. 1945). 
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petition with the manufacturer.** Thus, where there has been deliberate 
elimination of a competitor, or where there is an evident power to elimi- 
nate a competitor and intent to exercise that power, the defendant is 
estopped to deny the presence of monopoly power, or at least power to 
establish a monopoly. 


One conclusion in these situations can be that the power to exclude 
some competition conclusively shows monopoly power and unjustifiable 
utilization of that power to effect exclusion of some competition shows 
an intent to monopolize; both the elements of monopolization are present 
and the offense of monopolizing may be found. An alternative line of 
reasoning may be that while defendant does not yet have monopoly 
power in the applicable relevant market, he does have power to gain 
such a position merely by exercising his power to eliminate a competitor. 
If there is present an intent to exercise the exclusionary power, it must be 
assumed that, barring some interceding circumstances, defendant will ac- 
quire the monopoly position. Paraphrasing the Swift dangerous prob- 
ability test, defendant’s acts are not yet sufficient in themselves to con- 
stitute monopolizing but he has the power to accomplish the required 
further acts to bring this result to pass; hence, an intent to bring it to pass 
produces a dangerous probability that it will happen and the offense of 
attempting to monopolize is completed. The choice as to the label to 
be applied then turns on whether the power to exclude a competitor is 
contemplated as establishing monopoly power, or merely power to ac- 
quire monopoly power. 

The possible confusion of nomenclature in this area seems to be well 
illustrated by the decision in the Guerlain case where the court felt that 
an attempt was shown because there was an intent to exclude plus power 
to exclude; but if there had been an attempt, the attempt was completed. 
Thus, there arose the apparent anomaly of utilizing attempt concepts to 
justify a market definition narrower than that required for monopoliz- 
ing, then finding consummation of the attempt, and thus a monopoliz- 
ing offense in a narrow market. 


The proper conclusion probably is that power to exclude competitors 
satisfies the market power requirement of either offense without re- 
course to an intermediate step of defining a relevant market. The differ- 
entiation between the two turns only on whether there has already been 
an unjustifiable elimination of a competitor or whether there is merely 
power to exclude plus intent to exclude. In both instances the market 
power consideration is the same; power to eliminate a competitor. 


76 It is also to be noted that exclusion of competition is a result deemed sufficiently 
undesirable to constitute a per se violation of § 1, International Salt Co. v. United 
States, 332 U.S. 392, 396 (1947). 
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VI. Atrempts To Monopo.izE IN RELATION TO THE 
REMAINDER OF THE SHERMAN ACT 


One basis for determining the scope to be given the attempt to monop- 
olize prohibition is to ascertain its relation to the remainder of the Sher- 
man Act, and particularly to the remainder of section 2. 


A. Unilaterial Conduct in Restraint of Trade 


One facet of a definition of attempt to monopolize involves the rela- 
tion between restraints of trade as contemplated by section 1 and the 
monopolizing prohibitions of section 2. This aspect was broached in the 
discussion of Columbia Steel, supra. 

Justice White in the first Standard Oil case, differentiated sections 1 
and 2 on the basis that section 1 forbids, “all means of monopolizing 
trade, that is unduly restraining it . . .” "* while section 2 forbids at- 
tempting to acquire a monopoly position.”® By considering these basic 
relative definitions together with a literal interpretation of the terms of 
the statute, the conclusion is reached that section 1 forbids certain multi- 
ple party restraints of trade while section 2 reaches attempts to re- 
strain trade (a) by acquisition of or use of monopoly power, (b) through 
attempting to acquire or use monopoly power, or (c) by combining or 
conspiring to acquire or use monopoly power. Section 1 and the com- 
bination and conspiracy clause of section 2 thus deal with multiple party 
action, leaving single party conduct to be prohibited only by the “monop- 
olize” and “attempt to monopolize” clauses of section 2.°° 

The specification of only two market power situations in which a 
single party’s unilateral conduct can constitute a violation of the Sherman 
Act impliedly eliminates the possibility of including every restraint at- 
tempted or effected by a single party. This conclusion is further urged 
by reasoning that had Congress intended to forbid every restraint it 
would have done so simply by broadening the terms of section 1. This 
was not done. Therefore, Congress must have intended to forbid multi- 
ple party acts in many phases and single party conduct only in one area, 
that is, where a competitor holds or imminently threatents to acquire 
a distinguishing degree of market power. 


77 Standard Oil Company of New Jersey v. United States, 221 U.S. 1 (1911). 
78 Id. at 61. 

79 Ibid. 

80 See ATToRNEY GENERAL’s COMMITTEE REPORT, supra note 28, at 30. 

Section 1 of the Sherman Act, unlike Section 2, requires a plurality of actors 
for its violation . . . In marked contrast Section 2 may be violated by a single 
person who ‘monopolizes’ trade. In addition, however, Section 2 makes it a 
separate violation to ‘combine or conspire with any other person or persons, 
to monopolize’ trade. (Emphasis added.) 
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Some of the language of Standard Oil would lend support to a view 
that the Sherman Act was aimed at undue restraints of trade regardless 
of the form or circumstances in which they arose.§! However, consider- 
ing the greater purpose of encouraging and maintaining freedom of 
action in the individual as evidenced by the failure to forbid monopolies 
per se,®? the failure to proclaim a broader prohibition of restraints in sec- 
tion 18° and the specification of only two instances of violative single 
party conduct, it appears that the Sherman Act was not intended to 
reach single party restraints per se. Rather, it appears that single party 
conduct is forbidden only where the defendant acts with monopoly 
power or power nearly akin thereto. 


B. Relation Between “Attempt to Monopolize” and “Combine or Con- 
spire to Monopolize” 


Turning from the relation of section 2 to section 1, a second and more 
specific problem of definition has been raised within section 2. The con- 
clusion of Professor Turner noted in the Guerlain case, that there is little 
or no requirement of market power consideration in attempt cases,®* 
results from (1) the lumping together of attempt and conspiracy cases, 
and (2) the view that conduct usually establishing specific intent “is 
clearly conduct which has no social or economic justification.” * 


The first ground seems to ignore a major premise of the antitrust laws, 
evidenced by the Sherman Act and its interpretations, that the result of 
collusion between two or more parties is to be differentiated from single 
party action.% 

Considering again section 2,87 it must be noted that the attempt pro- 
hibition is set forth in terms of monopolizing as an end result;®* it reaches 
the individual actor who attempts to monopolize. However, the com- 
bining and conspiring prohibition, which may be termed the multiple or 
combined party attempt clause, is set forth in a different manner in that 
it separately defines forbidden conduct and injects monopolizing con- 


81 See 221 U.S. at 58. 

82 See Id. at 62. 

83 See note 3 supra. 

84 Turner, supra note 8, at 304-05. 

85 Td. at 305. See also Note, 25 Geo. Wasu. L. Rev. 568, 574-75 (1957). 


86 Cf. Standard Oil Co. v. United States, 221 U.S. 1, 62 (1911), as to mainten- 
ance of freedom of the individual right to contract; and note 80 supra. 
87 See note 4 supra. 


88 Note that in Lorain Journal Co. v. United States, 342 U.S. 143, 153-54 (1951), 
substantial monopoly power was found before comparing attempt with combination 
and conspiracy cases and that they were then compared only as to the intent 
elements. See also the Lorain case below, United States v. Lorain Journal Co., 92 F. 
Supp. 794 (N.D. Ohio 1950). 
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cepts only in the intent element. Under the combining and conspiring 
prohibition the forbidden conduct is the combining or conspiring of two 
or more parties with a purpose to monopolize,®® and a unity of purpose 
and unity of action of two or more parties may make acts unlawful 
which would have otherwise been lawful.® The act of conspiring is the 
only overt act required for conspiracies under the Sherman Act,*! and the 
agreement or combination is violative of the Sherman Act whether it be 
“wholly nascent or abortive on one hand, or successful on the other.” % 

Section 2 thus conforms to the concept, reflected first in section 1, that 
the concerted power of several parties is to be feared more than that of a 
single actor. The conduct of single entities is denounced only in the 
presence of elements of monopoly power combined with some intent 
to utilize, expand or further that power. But, among two or more parties, 
combining or conspiring is the conduct denounced and “monopolizing” 
enters only with respect to the purpose or plan coloring the agreement.®* 

Thus, care must be exercised to distinguish between single party and 
multiple party situations when considering references to attempts to 
monopolize. In many instances the phrase is used descriptively to charac- 
terize the purpose or intent coloring defined types of conduct (com- 
binations, conspiracies and section 1 restraints),** while in its definitive 
usage it refers to a specific completed violation requiring both power 
and intent. 

The second basis for Professor Turner’s broad condemnation of single 
party conduct apparently assumes that conduct comparable to an un- 
reasonable restraint of trade is utilized to establish specific intent. Con- 
sidering that a single party must have significant market power to enable 
him to impose such conduct upon the market, this view nears a monop- 
oly-power-plus-intent definition of attempt and may thus be applicable 
in a per se type violation such as elimination of competition discussed 
supra, section V. 

89 See United States v. E. I. du Pont de Nemours & Co., 351 U.S. 377 n. 23 (1956), 
where the Supreme Court differentiated the apparently narrow market situations of 
Story Parchment Co. v. Paterson Co., 282 U.S. 555 (1931), and Indiana Farmer’s 
Guide Co. v. Prairie Farmer Publishing Co., 293 U.S. 268 (1934), by noting: “Re- 


covery, however, was based on proven allegations of combination and conspiracy to 
monopolize, and scope of the market was not in issue.” 

90 See United States v. Crescent Amusement Co., 323 U.S. 173, 183 (1944). 

91 Nash v. United States, 229 U.S. 373, 378 (1913). 

92 United States v. Socony-Vacuum Oil Co., 310 U.S. 150 n. 59 (1940). See also 
American Tobacco Co. v. United States, 328 U.S. 781, 809-811 (1946). Cf. Hyde and 
Schneider v. United States, 225 U.S. 347, 387-88 (1912), wherein Mr. Justice Holmes 
succinctly set forth the vast difference between attempt and conspiracy crimes, 
particularly in regard to the conduct or overt act element. In one the consequence is 
the crime, in the other the conspiring is the crime. 

93 See ATTORNEY GENERAL’S COMMITTEE REPoRT, supra note 28, at 61. 

94 See, e.g., United States v. E. I. du Pont de Nemours & Co., 351 U.S. 377 n. 23 
(1956), and note 99 infra. 
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A broader application of this “evidence of intent” argument to include 
instances wherein a defendant’s intent is proved via evidence other than 
conduct of per se violation calibre, omitting any consideration of poten- 
tial market power, becomes an instance of punishing an abstract intent 
without regard to the possibilities of occurrence of the underlying result. 
This is illustrated by considering the extreme situation wherein the only 
evidence against a defendant might be statements or documents going 
solely to proof of his intent. Any application of this “evidence of intent” 
concept to situations involving conduct of less than “dangerous prob- 
ability” stature would be unwarranted. 

The “evidence of intent” reasoning may arguably be applicable be- 
yond per se type violations and include situations wherein the intent is 
proven by conduct amounting to an unreasonable restraint on the broader 
theory that the Sherman Act intended to reach every unreasonable 
restraint of trade.® Such an application would maintain some considera- 
tion of undesirable conduct. However, such an interpretation would 
have to be predicated solely on broad social-economic policy grounds,®* 
for the lack of an element of potential monopoly power would remove 
any “dangerous probability” of monopolization. Considering the points 
raised in sections IV B and VI A, supra, this extension would appear to 
be unwarranted. Any such interpretation would be the outer limit of this 
general concept since any further dilution of the conduct requirement 
would remove the element of undesirable conduct completely and result 
in reliance solely on wrongful intent. 

Support for the above arguments for broadening the attempt prohibi- 
tion is derived from the Cellophane case wherein the Supreme Court 
distinguished several prior narrow relevant market cases ostensibly on 
the grounds that they involved elimination of competition.%” As all 
except one of the cases discussed in the footnote to this statement were 
nominally attempt or conspiracy cases, a line of reasoning has arisen that 
narrow relevant market definitions are applicable to attempts and con- 
spiracies alike, due, at least partially, to the common requirement of 
specific intent.°* In considering whether or not this was the meaning of 
the Supreme Court, it must be noted that firstly these cases were cited 
as involving elimination of competition, secondly, no reference was made 
to the presence or absence of any intent element, and finally, none of 


95 Such may have been the thought of = see note 17 supra, as he refers only 
to “[C]onduct that typically establishes . . . ‘specific intent’ 

96 Cf. Arnold, supra note 20, for the view that each ulead attempt should be 
determined on the undesirability of the specific offense involved with considerable 
flexibility left to the discretion of the court. 

97 351 U.S. at 395 and n. 23. 

98 United States v. Guerlain, Inc., supra note 9. 
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the six cases discussed as attempts to monopolize propose a narrowed 
market definition in differentiation from generally applicable relevant 
market tests. In fact, three of the six “attempt” cases do not even deal 
with single party attempts to monopolize.® In the fourth case the rele- 
vant market was defined in terms of substantially identical services for 
lack of any evidence in the record to justify any other market selec- 
tion.1 The fifth case, Columbia Steel, has already been discussed supra, 
and it should be further noted that the attempt allegation of this case was 
decided on the grounds of lack of wrongful intent. In the sixth case, 
Lorain Journal, also discussed supra, the relevant market was defined on 
the characteristics of the market itself in light of the character and pur- 
poses of the consumers who purchased therein. Thus, these cases do not 
stand for a narrowed relevant market definition in determining the pres- 
ence of an alleged attempt to monopolize. 

Necessary to a liberal construction of the Cellophane decision footnote 
is the premise that both conspiracies and attempts justify narrowed rele- 
vant market definitions. Both of these prohibitions contemplate monop- 
olizing as the ultimate undersirable end. Attempts, combinations and 
conspiracies are all aimed at stopping monopolization situations in their 
developmental stages,"°' but the relaxation is in the requirement of 
monopoly power, not in the scope of definition to be given to “monop- 
olize.” The differentiation is one of stage of advancement not scope. 
“Monopolize” requires monopolization; “attempt to monopolize” requires 
a dangerous probability of successful monopolization while “combine or 
conspire to monopolize” speaks to active combining or conspiring to 
effect monopolization. The required stage of completion retreats, but 
the scope of the result contemplated persists. 


VII. Conctusion 


While prohibiting restraints of trade, the Sherman Act was intended 
to protect and encourage free individual competition. Following this 
broader purpose, the enactors prohibited single party conduct only where 


99 United States v. Paramount Pictures, Inc., 334 U.S. 131 (1948), involved a con- 
spiracy to effect a monopoly. United States v. Associated Press, 52 F. Supp. 362 
(S.D.N.Y. 1943), aff'd, 326 U.S. 1 (1945), involved all of the members of Associated 
Press and was treated as a combination case. See also 326 U.S. 1 n. 9. In Fashion 
Originator’s Guild of America, Inc. v. FTC, 312 U.S. 457 (1941), the court was 
dealing with a combination situation. The charge, under § 5 of the FTC Act, 38 
Stat. 719, (1914), 15 U.S.C. § 45 (1952), was decided primarily on references to § 3 
of the Clayton Act, 38 Stat. 731 (1914), 15 U.S.C. § 14 (1952), the Sherman Act 
being mentioned only on broad terms primarily in reference to combinations and 
restraints of trade under § 1 and with no reference to market definitions. 

100 Times-Picayune Publishing Co. v. United States, 345 U.S. 594, 612 (1953). 
Note also that in this decision intent was considered subsequent to the defining of the 
relevant market. 


101 United States v. Aluminum Co. of America, 148 F.2d 416, 431-32 (2d Cir. 1945). 
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it was felt that the actor held, or was likely to acquire, a position of 
much greater market power than is usually held by an individual com- 
petitor. It is the element of monopoly power which distinguishes a single 
party over his competitors and makes him subject to the scrutiny of sec- 
tion 2. There must be monopoly power or a serious threat thereof before 
an individual actor comes within section 2. 

The necessary elements of an attempt to monopolize are thus specific 
intent to effect a consequence definable as monopolizing and conduct 
imminently threatening accomplishment of that consequence. Since 
monopolizing requires monopoly power, there is no serious threat of 
monopolization unless the actor holds monopoly power or there is a 
dangerous probability he can acquire monopoly power. 

The monopoly power held or threatened must be that economic power 
applicable to the offense of monopolization,’® the only variance being 
that in an attempt the acquisition need not be complete.’ 


102 Handler, Trademarks—Assets or Liabilities?, 48 Trape-Mark Rep. 661, 669 
(1958), “Commercially, the market is constant, it does not contract or expand depend- 
ing on the motivation of the monopolist.” 

103 Johnston, supra note 53, “Potential power to control requires proof of the same 
character, but not necessarily of the same quantum, as that necessary to establish the 
existence of monopoly power where the charge is monopolization.” 








669 
nd- 


ame 





ee TTS TL eT 2 me TT 





CASE NOTES 





ConsTITUTIONAL LAaw—Arrt. 2(11) UNtrorm Cope or Minirary Justice— 
Court Marti Jurispicrion Over CivitiAns EMPLOYED BY THE ARMED 
Forces OVERSEAS IN TIME OF Peace—United States ex rel. Guagliardo 
v. McElroy, No. 14304, D.C. Cir., Sept. 12, 1958. 


Appellant, a civilian employee of the United States Air Force in 
Morocco, was convicted of larcency by a general court martial and con- 
fined to a stockade. Appellant petitioned for a writ of habeas corpus, con- 
tending that the military authorities lacked jurisdiction to try him. Relief 
was denied’ on the ground that the Air Force had jurisdiction by virtue 
of article 2(11), Uniform Code of Military Justice,? which provides that 
persons serving with, employed by, or accompanying the armed services 
overseas are subject to court martial. Held, reversed; the armed services 
lack jurisdiction to court martial a civilian employee stationed overseas 
during peacetime since article 2(11), held unconstitutional in part in 
Reid v. Covert, is inseparable and thus void in its entirety. 

It is well settled that the armed services can assert court martial 
jurisdiction over their civilian employees in time of war.* Since 1916 the 
armed services have had statutory authority to court martial civilians 
serving with, employed by, or accompanying the armed forces overseas 
during peacetime.* Recently this statute was successfully challenged® in 
part on the ground that there is no constitutional basis for depriving 
civilians accompanying the armed forces of their right to indictment and 
jury trial during time of peace. 

Attempts to enlarge military jurisdiction over civilians in derogation 
of traditional safeguards have consistently failed. Ex parte Milligan® 


1 United States ex rel Guagliardo v. McElroy, 158 F. Supp. 171 (D.D.C. 1958). 

210 U.S.C. § 802(11) (Supp. V, 1958). 

3 Hines v. Mikell, 259 Fed. 28 (4th Cir.), cert. denied. 250 U.S. 645 (1919) ; Greve 
v. France, 75 F. Supp. 433, (E.D. Wis. 1948). This authority is based on U.S. 
Const. art. I, § 8, clauses 14 and 18: see Ex parte Gerlach, 247 Fed. 616, 618 
(S.D.N.Y. 1917). 

# Article of War 2(d), 39 Stat. 650, provides in part that “all persons accompany- 
ing or serving with the armies of the United States without the territorial jurisdic- 
tion of the United States” are subject to military law. The word “accompanying” 
which appears in this article was absent from its predecessor, Article of War 63, 
Rev. Stat. § 1342 (1875). The Judge Advocate General in the legislative hearings on 
the Articles of War of 1916 stated that the purpose of article 2(d) was, among other 
things, to confer jurisdiction over civilians accompanying or serving the armed 
services in time of peace. See S. Rep. No. 130, 64th Cong., at 37-38. That part of 
article 2(d) intended to apply to persons accompanying the armed services during 
time of peace is now incorporated into article 2(11), Uniform Code of Military 
Justice, supra note 2, 

5 Reid v. Covert, 351 U.S. 487 (1956), rev’d on rehearing, 354 U.S. 1, (1957); 
Kinsella v. Krueger, 351 U.S. 470 (1956) rev’d on rehearing sub nom Reid v. Covert, 
supra. Contra, In Re Varney’s Petition, 141 F. Supp. 190 (S.D. Cal. 1956). 

671 U.S. (4 Wall.) 2 (1866). 
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declared that martial law could not be invoked to obtain court martial 
jurisdiction over civilians at a time when the civil administration and the 
courts were properly functioning. In Toth v. Quarles’ the Court held 
unconstitutional the court martial of an ex-serviceman for a crime com- 
mitted while he was in the service. Toth declared that, given its natural 
meaning, the Constitution “would seem to restrict court-martial jurisdic- 
tion to persons who are actually members or part of the armed forces.” ® 
Finally, Reid v. Covert® decided that a wife, accompanying her service- 
man-husband overseas during time of peace, and accused of murdering 
him, could not be tried by court martial. The Court reasoned that the 
power of Congress to grant court martial jurisdiction to the military was 
an exceptional one since it deprives persons subject to court martial of 
rights guaranteed by the Constitution, and consequently, such jurisdiction 
may be extended to civilians only under extraordinary circumstances, 
such as a state of war.’ Despite the apparent scope of the majority 
opinion, the decision appears to be limited to declaring that article 2(11) 
of the Uniform Code of Military Justice is unconstitutional insofar as it 
relates to persons accompanying the armed services overseas who become 
involved in capital offenses during time of peace." 


Although the court in the instant case was faced with the question of 
whether it is constitutional to court martial a civilian employee of the 
armed services overseas accused of a non-capital offense during time of 
peace, it did not meet this issue on the merits. The majority of the 
three-man court found no basis for severing the unconstitutional part 
of article 2(11) concerning persons accompanying the armed forces, 
from that portion concerning persons serving with or employed by the 
armed services, and therefore declared the whole provision void.’ The 


7 350 U.S. 11 (1955). 
8 Id. at 15. 

® 354 U.S. 1 (1957). 
10 Jd. at 19-44, 


11 Justice Black, joined by the Chief Justice and Justices Brennan and Douglas, 
qualifies his opinion by stating that under some circumstances a civilian might be 
considered “in” the armed services for purposes of court martial jurisdiction, Reid v. 
Covert, 354 U.S. 1, 23 (1957). Justice Frankfurter, in a separate concurring opinion, 
restricts his conclusion to the facts before him, viz, the trial of a civilian dependent 
in a capital case in time if peace, Read v. Covert, supra, at 45. Justice Harlan in 
another separate concurring opinion expressly states that the decision should be 
limited solely to civilian dependents accused of capital offenses, in time of peace. 
Reid v. Covert, supra, at 65. Justice Whittaker did not participate; while Justice 
Clark, joined by Justice Burton, dissented. 

12 The dissent argued that statutory intent, as well as explicit language, easily 
distinguished persons serving with or employed by the armed services from persons 
accompanying the armed services, and therefore the court should have decided the 
narrow question of whether it is constitutional to court martial a civilian employee 
overseas in time of peace. Examining the issue on the merits, the dissent found 
that civilian employees, unlike civilian dependents, might be subject to court martial. 
However, the majority of the court reasoned that although statutory intent, as 
expressed by a severability clause, creates a presumption that the legislature intends 
that an act be divisible, the instant act provided no guides as to how Congress would 
have divided article 2(11) had they known it would not be upheld as written, and 
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question was left open whether Congress could constitutionally frame a 
statute granting the armed services court martial jurisdiction over their 
overseas employees during peacetime.1* 

Ex parte Milligan, Toth v. Quarles, and Reid v. Covert indicate that the 
exercise of court martial jurisdiction over civilians will not be allowed 
except under an existing emergency condition, such as a state of war, 
when necessity demands that the military possess such power. The dissent 
in the instant case argued that depriving the armed services of court 
martial jurisdiction over its overseas employees would make it difficult 
for the military to maintain order at its overseas bases, and, therefore, that 
necessity demands that they be granted such power. However, the 
dissent was preoccupied with the possibility of the instant decision’s 
adverse consequences and overlooked that prior cases indicate that there 
must be an existing emergency to justify the exercise of this exceptional 

ower. Furthermore, it seems unlikely that these adverse consequences 
will result. This is demonstrated by the thousands of Americans em- 
ployed overseas by both private industry and civilian agencies of the 
government, the vast majority of whom conduct themselves in an orderly 
manner. Clearly, the armed services do not need potas aac powers in 
all instances to maintain order among its overseas employees."* 


Justice Black in Reid v. Covert! denies that it is constitutional to court 
martial civilians during peacetime, but qualifies his opinion by stating that 
there might be circumstances where a person other than a dependent could 
be “in” the armed services for purposes of article I, section 8, clause 14 
“even though he had not formally been inducted into the military or 
did not wear a uniform.” 1° Justice Black does not suggest any guides for 
determining when a person might be considered “in” the armed services, 
but his language implies that the circumstances must be exceptional. It 
follows from Justice Black’s opinion that a statute directed toward 
civilians not “in” the armed services during peacetime would be held 


therefore any attempt by the court to sever the constitutional from the unconstitu- 
tional part of the provision would amount to the judicial reframing of legislation. 
In deciding the case on the ground of non-severability, the majority was following 
the settled principle of refraining from making avoidable constitutional pronounce- 
ments. 


13In the frequently cited opinion of one leading authority, “A statute cannot be 
framed by which a civilian can lawfully be made amenable to court martial juris- 
20), in time of peace.” WintHRoP, Mititary Law AND Precepent 107 (2d ed. 

14 The armed forces might handle the problem by giving the employee the alterna- 
tive of waiving his constitutional rights and submitting to court martial or being 
turned over to the courts of the country in which he is temporarily residing. 
Although waiver of indictment and jury trial as part of an employment contract 
would probably be deemed unconstitutional, there seems to be no objection to an 
accused waiving his rights at the time of trial as long as he has had the benefit of 
legal advice or has competently and intelligently waived the same. On this latter 
point, see Patton v. United States, 281 U.S. 276 (1930), and Johnson v. Zerbst, 304 
U.S. 458 (1938). 


15 See note 11, supra. 
16 Reid v. Covert, supra, note 9, at 23. 
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unconstitutional, although presumably a statute which defined the con- 
ditions under which a civilian might be considered “in” the armed serv- 
ices would be upheld if it were clear that such conditions demanded the 
exercise of emergency power.'* 

It is submitted that the Supreme Court would declare article 2(11) 
unconstitutional in its present form since it does not restrict the exercise 
of the extraordinary peacetime power of the military to court martial 
civilians to exceptional circumstances.'® This would seem to follow from 
the requirement indicated in its decisions that this extraordinary power 
can be exercised by the military only under existing emergency condi- 
tions which warrant the waiver of the traditional rights accorded an 


accused by the Constitution. 
Edgar B. May 


ConstTiITuTIONAL Law—DveE Process—Loss or LiveLtHoop RESULTING 
FROM SEcuRITY CLEARANCE REVOCATION AS Non-JUSTICIABLE CoNTRO- 
versy—Green v. McElroy, 254 F.2d 944 (D.C. Cir. 1958), cert. granted, 
27 U.S.L. Week 3132 (U.S. Oct. 27, 1958) (No. 180). 


Appellant, an aeronautical engineer, lost his position as vice president 
and general manager of a small aircraft engineering and research corpora- 
tion under contract with the Navy when his employer was informed by 
the Secretary of the Navy that his continued access to classified security 
information was inconsistent with the best interests of national security. 
He had held three “top secret” clearances from the armed services prior 
to the revocation. Unable to obtain an engineering position in the air- 
craft industry without a security clearance, he was reduced from his 
former $18,000 status to a $4,000 a year position as a draftsman. Appellant 
subsequently was granted extensive administrative hearings but was not 
allowed access to the FBI’s investigation files or to confront the witnesses 
who had accused him of association with Communists. Each hearing, 
the last being conducted by the Industrial Security Review Board, 
affirmed the Secretary’s decision. An action to determine the validity of 
the revocation of his security clearance was dismissed by the District 
Court for the District of Columbia.’ Held, affirmed a definite injury to 
an employee in private industry caused by the Government for security 


17 Such a statute might define a civilian employee as a member of the military for 
court martial purposes if the following conditions were met: 

(1) he occupies a position which cannot be filled by military personnel ; ¥ 

(2) he performs a task essential to the accomplishment of the military mission; 


(3) he is located in an area where no civilian courts of law are available to 
assume jurisdiction. 

18 Justices Black, Brennan, Douglas, Frankfurter and the Chief Justice would 
seem to subscribe to this view as indicated by Reid v. Covert, supra note 11. Justice 
Harlan apparently would not since his concurrence in Reid v. Covert was limited 
solely to cases involving capital offenses, his reasoning being that the life and 
death nature of the punishment gives rise to special due process safeguards. 


1 Greene v. Wilson, 150 F.Supp. 958 (D.D.C. 1957). 
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reasons does not violate a constitutional right or present a justiciable 
controversy reviewable by the courts on its merits. 

Appeal from an administrative board to the courts requires damage re- 
sulting from action by the Government which constitutes an invasion of 
a recognized legal right,? or injury resulting from an act of a government 
official in excess of his express or implied powers. The Administrative 
Procedure Act,* where applicable,® offers review of capricious, unau- 
thorized or unconstitutional decisions. The requirement of a “fair hear- 
ing” at the administrative level provides another key to judicial review 
of Administrative action in cases where such a hearing is a matter of 
right.” 

As to whether the right to work for a living in a chosen field consti- 
tutes a constitutional right, there is some dispute. Those in government 
service have no vested right to their jobs* and can be dismissed without 
judicial process® but permanent proscription of the right to work presents 
a justiciable issue.’° A private employer is not liable in a suit brought 
by an employee where the Government directly or indirectly causes his 
discharge and the Government’s power to cause a civilian’s dismissal 
from a classified job without trial has not been seriously disputed by the 
lower courts,’ but denying all employers the right to hire members of 
a particular class has been held unconstitutional.* 


2 Perkins v. Lukens Steel Co., 310 U.S. 113 (1940). 
8 Harmon v. Brucker, 355 U.S. 579 (1958) ; Service v. Dulles, 354 U.S. 363 (1957). 
460 Stat. 237 (1946), 5 U.S.C. §§ 1001-11 (1952). 


5 Parker v. Lester, 227 F.2d 708 (9 Cir. 1955), held the Administrative Procedure 
Act inapplicable to appeals from loyalty boards set up by executive order and admin- 
istrative regulations. 

6 60 Stat. 243, 5 U.S.C. § 1009(e) provides: 


The reviewing court . . . shall (A) compel agency action unlawfully withheld 
or unreasonably delayed and (B) hold unlawful and set aside agency action, 
findings and conclusions found to be (1) arbitrary, capricious, an abuse of dis- 
cretion, or otherwise not in accordance with law; (2) contrary to constitutional 
right, power privilege, or immunity; (3) in excess of statutory jurisdiction. .... 
7 Morgan v. United States, 304 U.S. 1 (1938), Wong Yang Sung v. McGrath, 339 
U.S. 33 (1950). See also Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 
123, 140 (1951) which said, “The touchstone to justiciability is injury to a legally 
protected right.” 
8 Levine v. Farley, 107 F.2d 186 (D.C. Cir. 1939). 


® Bailey v. Richardson, 182 F.2d 46, 58 (D.C. Cir. 1950): “Due process of law is 
not applicable unless one is being deprived of something to which he has a right.” 
Aff'd per curiam by an equally divided Court, 341 U.S. 918 (1951). 
10 United States v. Lovett, 328 U.S. 303 (1946). 
11 United Electrical Workers v. General Electric Co. 127 F.Supp. 934 (D.D.C. 
1954) ; Annot., 51 A.L.R.2d. 742, 745 (1957). 
12 Von Knorr v. Griswold, 156 F.2d 287 (1st Cir. 1946) ; Sperry Gyroscope Co. v. 
Engineer Assoc., 304 N.Y. 582, 107 N.E.2d 78 (1952). 
138 Truax v. Raich, 239 U.S. 33, 41 (1915): 
It requires no argument to show that the right to work for a living in the 
common occupations of the community is of the very essence of the personal 


freedom and opportunity that it was the purpose of the (Fourteenth) Amend- 
ment to secure. 





250 THE GEORGE WASHINGTON LAW REVIEW 


Assuming that employment is a constitutional right not to be deprived 
without due process of law, a question is presented whether due process 
is achieved in the summary type of hearing utilized where the Govern- 
ment claims the privilege to withhold its investigative sources and files 
from the accused. In Jencks v. United States'* the accused in a criminal 
action was held to be entitled to force the Government to choose be- 
tween disclosure of confidential files or dismissal of its cause of action. 
Jencks, however, did not expressly overrule decisions holding that such 
a right is not available in civil*® and administrative’ actions, so the 
extent to which the Jencks rationale is to be applied remains an open 
question.*? 

In the instant case appellant contended that the Secretary of the Navy 
and the Industrial Personnel Security Review Regulations'* deprived 
him of his occupation without due process. Great reliance was placed 
upon Parker v. Lester,® a case in which Port Security Regulations not 
dissimilar to those involved in the principal case were held to violate due 
process. The court, however, did not agree, relying mainly on Von 
Knorr v. Miles,?° a World War II case strikingly similar to the instant 
case on its facts. The opinion of Judge Wyzanski in Von Knorr was 
quoted extensively and adopted in the instant case. The court recognized 
the reality of Greene’s injury but said that that alone did not make the 
controversy justiciable and declined to go further than determine that 
the administrative decision was correct procedurally. Inquiry into the 
merits was refused as a “bootless task” 24 and a proper subject for the 
executive rather than the judicial branch. 


The Court of Appeals relegated to a footnote the recent case of Har- 
mon v. Brucker,” distinguishing it on its facts. In that case Army in- 


ductees sought to have the action of the Secretary of the Army, in giving 
them less than honorable discharges based on pre-induction activities 
(allegedly communistic), declared void. The Court of Appeals for the 
District of Columbia found no jurisdiction, the action of the Army’s 
Discharge Review Board being held final and not reviewable.** The 


14 353 U.S. 657 (1957). 

15 United States v. Reynolds, 345 U.S. 1 (1953). 

16 Norwegian Nitrogen Products Co. v. United States, 288 U.S. 294 (1933). 

17 See note, 26 Geo. WasH. L. Rev. 106, 112 (1957). For an interesting discussion 
of the rationale behind the Jencks opinion see the instant court: opinion in Com- 
munist Party v. Subversive Activities Control Board 254 F.2d 314 (D.C. Cir. 1958). 
See also Bouziden v. United States 251 F.2d 728 (10th Cir. 1958) noted in 26 Geo. 
Wasu. L. Rev. 754 (1958). 

18 32 C.F.R. §§ 67.1-67.5-5 (Supp. 1958). 

19 Parker v. Lester, supra note 5. 

2060 F.Supp. 962 (D. Mass. 1945). 

21 254 F.2d at 953. 

22 Harmon v. Brucker, supra note 3. 

23 Harmon v. Brucker, 243 F.2d. 613 (D.C. Cir. 957). It was held that the federal 
courts had no power either to review the nature of discharges from the military 
service or to compel an “honorable” classification. 
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Supreme Court remanded the case after finding that the Secretary had 
exceeded his power under applicable statutes in not confining his basis for 
discharge to service activities. Jurisdiction over the merits of the case was 
accepted and it was noted that the claims presented and injuries alleged 
were judicially cognizable.* 

The instant court did not discuss United States v. Lovett, a case in 
which the portion of an appropriation act which discontinued the sala- 
ries of named individuals, who had been charged on the floor of the 
House with disloyalty was held unconstitutional as a bill of attainder. 
“Were this case to be not justiciable,” declared the Court, “Congres- 
sional action, aimed at three named individuals, which stigmatized their 
reputation and seriously impaired their chance to earn a living, could 
never be challenged in any court.” 76 

Also opposite but absent from the court’s opinion was a discussion of 
Wieman v. Updegraff.?" There the Supreme Court held unconstitutional 
a state statute which excluded persons from employment solely on the 
basis of membership in organizations listed by the Attorney General as 
subversive, regardless of their knowledge concerning the activities and 
purposes of the organizations. It was stated that constitutional protec- 
tion extends to a public servant whose exclusion is arbitrary or dis- 
criminatory. 

In failing to analyze the above mentioned cases, the court gives the 
appearance of arbitrarily tipping the scales in favor of security, or at least 
in favor of handing the issue back to the other Departments. The 
Harmon case, for example, certainly constitutes a showing of judicial 
willingness to consider the merits of a Secretary’s action in the security 
realm. In its footnote reference to that case, the court declared that it 
was not overlooking Harmon but that it was distinguishable in “many 
ways,” the principal one being that Harmon was not seeking to remain 
in the Army but was seeking a discharge, while Greene was attempting 
to “revert to his former status.” 2® But it would seem that both Harmon 
and Greene were seeking recognition of a right to judicial review of 
allegedly unfair treatment at the hands of an agency head and that 
Harmon did in fact want to “revert to his former status” i.e., to return 
to civilian life sans the stigma of a dishonorable discharge. 


Lovett, Jencks and Wieman indicate an increasing concern for the 
individual rights which have often been ignored by the lower courts 
where national security is involved. It is of note that this same Court of 
Appeals had reasoning similar to that of the instant case rejected when its 
dismissal of the Harmon decision was appealed. 

In granting certiorari in the principal case, the Supreme Court has 


24 Harmon v. Brucker, supra note 3 at 582. 

25 United States v. Lovett, supra note 10. 

26 United States v. Lovett, supra note 10 at 314. 
27 344 U.S. 183 (1952). 
28 254 F.2d at 951, n. 12. 
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recognized, as did the Court of Appeals, the importance of the issues 
presented.”® Affirmance would assure continuance of a strong Govern- 
ment security program in ind , but reversal and a clarification of the 
heretofore nebulous meaning of due process in the area of security board 
and similar agency hearings would appear to be the Court’s more likely 
course in the light of its recent decisions. For if the Court does find that 
due process is required to deprive one of his occupation, it will neces- 
sarily follow that a denial of confrontation such as took place in the 
instant case is in violation of the constitutional standard. 


John P. Diuguid 


Miirary LAw—FaiLure To Osey Orper—ConsTrucTIvVE KNOWLEDGE OF 
LAWFUuL Orper Is INSUFFICIENT TO SUSTAIN Conviction—United States 
v. Curtin, 9 U.S.C.M.A. 427, 26 C.M.R. 207 (1958). 


The accused was convicted by a general court-martial of violation of 
Article 92, Uniform Code of Military Justice’ by reason of his possession 
of intoxicating liquor in enlisted quarters in disobedience of a lawful 
order issued by his commanding officer. At trial, the Government intro- 
duced evidence that the order had been posted on bulletin boards in the 
accused’s quarters and place of night duty. It was shown that it was 
his duty to read these bulletin boards oe and further, that the posted 
order was the subject of an orientation lecture given during company 
training programs. In instructing the court-martial on the elements of 
proof of the offense, the law officer charged that constructive knowledge 
of the order on the part of the accused would satisfy the “knowledge” 
element of the offense.? Held, reversed; a conviction for violation of a 
lawful order, other than a general order or regulation,* must be based 
upon a finding that the accused had actual knowledge of the order. 

Prior to the enactment of the Uniform Code of Military Justice 
[hereinafter referred to as UCMJ]in 1950, the offense set forth in 
article 92 (2) was punished by the Army, under the “general article,” as 


29 Id. at 953-54. See also the dissent of Douglas, J. and Black, J. in United States 
v. Nugent, 346 U.S. 1, 8 (1953), “A hearing at which these faceless people are 
allowed to present their whispered rumors and yet escape the test and torture of cross- 
examination is not a hearing in the Anglo-American sense.” 


110 U.S.C. § 892 (Supp. IV, 1952) Provides: “Any person subject to this chapter 
who... (2) having knowledge of any other lawful order issued by a member of the 
armed forces, which it is his duty to obey, fails to obey the order . . . shall be 
punished as court-martial may direct.” 


2 United States v. Curtin, 9 U.S.C.M.A. 427, 429, 26 C.M.R. 207 (1958). 


3“A general order or regulation is one which is promulgated by the authority of a 
Secretary of a Department and which applies generally to an armed force, or one 
promulgated by a commander which applies generally to his command.” MANUAL FOR 
Courts-MartiAL, Unitep States, 1951 417la. As used here, the term “general order 
or regulation” excludes orders promulgated by commands inferior to the headquarters 
of a Territorial, theater, or similar area command. MANUAL For CourTs-MARTIAL, 
Unitep States 4 154a(4), at 295 (1951). 
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conduct to the prejudice of good military order and discipline.* In the 
Navy, it was punished as either neglect of orders and culpable ineffi- 
ciency, or violation of general orders or regulations.’ The legislative 
history of the UCMJ, in reference to article 92, does not indicate that 
any change in the element of proof was intended by Congress.® 

Under pre-UCMJ practice, both the Army and Navy, in prosecutions 
for violations of orders other than those issued by very high commands, 
made knowledge of the order on the - of the accused an element of 
the offense and, traditionally, proof of constructive knowledge has been 
held sufficient to satisfy this requirement. Davis, a well known authority 
in the field of military law, states: 


[A]n order affecting a military person becomes page as to 
such person when he has received military notice of its existence 
and contents; that is, if the order be general in character, it becomes 
operative when it has been formally promulgated to the command 
to which it pertains. . . .7 


Similar language is found in an opinion of the Judge Advocate General 
of the Army.® Actual use of the phrase “constructive knowledge” was 
found in the old Army Manual for Courts-Martial® and its opposite num- 
ber, Navat Courts AND Boarps.?° When the MANUAL For Courts-Mar- 
TIAL, Unitep States, 1951 [hereinafter referred to as MCM, 1951] was 
written to implement the UCMJ, the substance of the material on con- 
structive knowledge contained in these older manuals was embodied in 
paragraph 154a(4) in language that would make it uniformly adaptable 
to all of the armed forces. The manual expressly states that knowledge 
may be actual or constructive." 

In 1952 the Court of Military Appeals [hereinafter referred to as 
CMA] reviewing an alleged violation of a camp regulation,’ considered 
the background of paragraph 154a(4) and gave approval of its use in 
“violation of order” cases by holding that the law officer properly in- 
structed the court that one of the necessary elements of proof was that 
the accused had knowledge, actual or constructive, of the camp regula- 
tion allegedly violated.1* This view was re-affirmed in U.S. v. Arnovits, 





4 Article of War 96, 41 Stat. 806 (1920). 

5 ARTICLE FOR THE GOVERNMENT OF THE Navy, arts. 8.9 and 4.2 Rev. Star. § 1624 
(1875). 

6 Hearings on H. R. 2498 Before a Subcommittee of the House Commitice on 
Armed Services, 81st Cong., Ist Seas. 1226 (1949). 

7 Davis, Mititary LAw 382 (1st ed. 1898). 
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9 MANUAL For Courts-MartiAL, U. S. Army 4 140a (1949). 

10 NavaL Courts AND Boarps § 4(c) (1937). 

11 MANUAL For CourTSs-MarTIAL, Unitep States 9171b (1951). 

12 United States v. Snyder, 1 U.S.C.M.A. 423, 4 C.M.R. 15 (1952). 
13 Td. at 430, 4 C.M.R. at 22. 

143 U.S.C.M.A. 538, 13 C.M.R. 94 (1953). 
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and followed by Boards of Review in subsequent decisions."® In 1956 an 
Army Board of Review explained the doctrine of constructive knowledge 
as a legal fiction designed to overcome the mg | of establishing an 
accused’s actual knowledge of an order. The basis for its use lies in the 
responsibility of personnel to take reasonable action to familiarize them- 
selves with posted regulations, orders, and details. The reasonableness 
depends upon the circumstances, including the status, length of service, 
and duties of the accused.'® Finally, in a decision handed down on April 
18, 1958,17 the CMA quoted paragraph 154a(4), briefly outlined the 
history of the “knowledge” element in military law, and then quoted 
paragraph 140 of the Manual for Courts-Martial, U.S. Army, 1949, with 
approval. 


In the instant case, the CMA struck down the law officer’s instruc- 
tion’® by holding that an instruction on constructive knowledge had no 
place in the court’s deliberation upon an article 92(2) offense.!® Prosecu- 
tion of this offense, it said, does not permit evidence of constructive 
knowledge to substitute for proof of actual knowledge, although actual 
knowledge may be shown by circumstantial evidence. The rationale of 
the holding is that since the offense is based upon knowing disobedience 
of an order and not a negligent failure to ascertain knowledge of the 
order, the constructive knowledge instruction was improper. 


The CMA in the present case was greatly influenced by the Supreme 
Court’s decision in Lambert v. California® which reversed a conviction 
for violation of a Los Angeles criminal registration ordinance’ in which 
lack of knowledge of the requirement to register was rejected as a 
defense. The Court in Lambert held that the registration act, as applied, 
violated due process because appellant had no actual knowledge of the 
duty to register and no showing was made of the probability of such 
knowledge.** The CMA interpreted the phrase “proof of the probability 
of such knowledge,” appearing in the Lambert opinion, to mean that 
unless actual knowledge of the duty is proved by directed evidence, 





15 E.g., United States v. Genesee, 13 C.M.R. 871 (1953); United States v. Robin- 
son, 20 C.M.R. 816 (1955). 

16 United States v. Gladney, 22 C.M.R. 360, 361 (1956). 

17 United States v. Stone, 9 U.S.C.M.A. 191, 25 C.M.R. 453 (1958). 

18 United States v. Curtin, supra note 2, at 432. “Constructive knowledge of a 
matter exists when the accused, by the exercise of ordinary care, should have known 
of the matter, whether or not he did so in fact.” 

19 [bid. 

20 355 U.S. 225 (1957). 

21 Los ANGLES, CAL., MuNnictPAL Cope § 52.39. 

22 Lamibert v. California, supra note 20, at 229. ; 

We believe that actual knowledge of the duty to register or proof of the prob- 

ability of such knowledge and subsequent failure to comply are necessary before 

a conviction under the ordinance can stand. . . . Where a person did not know 

of the duty to register and where there was no proof. of the probability of such 
knowledge, he may not be convicted consistently with due process. Were it 
otherwise, the evil would be as great as it is when the law is written in print 
too fine to read or in a language foreign to the community. (Emphasis added.) 
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sufficient circumstantial evidence to permit a court to reasonably infer the 
existence of actual knowledge must be shown. Constructive knowledge, 
which imputes knowledge to an accused person from a finding that he 
should have known had he exercised ordinary care whether or not he did 
so in fact, is entirely different and insufficient. 

Judge Latimer, dissenting in the instant case, stated that the majority 
of the CMA had “cast aside” the traditional concepts of constructive 
knowledge in military disobedience cases. He felt that this departure was 
not in the best interests of the armed forces nor warranted by the doc- 
trines of military due process. The burden placed on the services by the 
requirement of proving actual knowledge in these cases, can not, he 
reasoned, generally be made tolerable by the use of circumstantial 
evidence. This is because, absent direct proof that the accused read a 
promulgated order or regulation, a court member must base his finding 
of actual knowledge upon an easily rebuttable presumption that the 
accused complied with a prior order that all personnel take steps to keep 
themselves informed of current orders and regulations. As to the term 
“knowledge” in article 92(2),?* Judge Latimer feels that since evidence 
is admissible which has probative value to disprove constructive knowl- 
edge, proof of constructive knowledge is distinguishable from a pre- 
sumption of knowledge.** Hence, the “knowledge” element cannot there- 
by be said to be “written out” of article 92(2). 

With respect to the Lambert case, Judge Latimer believes that the 
Supreme Court is not referring to circumstantial evidence of actual 
knowledge, but rather to proof of facts which establish that a defendant 
should have known. The rationale in that case differs, he feels, from 
the present case upon the ground that there the appellant had no reason 
to acquire knowledge of the regulation in issue, whereas here, the ac- 
cused had a duty to know of the orders promulgated by his command- 
ing officer. 

If the Court’s opinion in the Lambert case is interpreted, as it is by the 
CMA, as a sweeping condemnation of absolute criminality in all cases 
of non-feasance, then the fears expressed by Mr. Justice Frankfurter, 
dissenting,”® and emphasized in the instant case by Judge Latimer,”* are 
certainly justified. However, the Lambert decision may be viewed as 
applicable only to those offenses of omission where the accused was not, 
because of the nature of the offense, aware of any wrongdoing. If so, 






23 See note 1, supra. 


24 For example, every member of the U. S. Coast Guard is presumed, as a matter of 
law, to have knowledge of regulations promulgated by the Commandant, but a 
showing that an accused was quartered and had duties at a great distance from the 
place of posting and publication of a commanding officer’s “station order” would 
tend to disprove a finding of constructive knowledge. 

25 Lambert v. California, supra note 20, at 232. “If the generalization that underlies, 
and alone can justify, this decision were to be given its relevant scope, a whole 
volume of the United States Reports would be required to document in detail the 
legislation in this country that would fall or be impaired.” 

26 United States v. Curtin, supra note 2, at 437. 
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any offenses of commission would be unaffected where the persons sub- 
jected to the regulation are always upon notice of the possibility of 
being regulated, by reason of the nature of their activities, e.g., liquor 
dealers. Also, logically unaffected under this view, would be offenses of 
omission where the defendant belongs to a customarily regulated class, 
e.g., a serviceman such as the accused in the instant case.?7 

This reasoning, when applied to the facts of the instant case, would 
cause a result opposite from that reach by the CMA. But it is felt this 
result is warranted in the interest of military due process. Thus applied, 
it would leave unimpaired the basic responsibility of a serviceman to 
keep himself informed of orders which it is his duty to obey, and at the 
same time it would give substantial justice to an accused. Since the 
fighting ability of the armed forces is the only reason for their existence, 
and since this ability is dependent to a large degree upon the rapidity and 
ease with which lawful orders may be communicated to large masses of 
men, there is nothing fundamentally unfair in punishing a member of the 
armed forces who through design or neglect fails to inform himself of 
a properly promulgated order which it is his duty to obey. 


John H. Byrd, Jr. 


PaTeENTs—CoMPOSITION OF MATTER—PATENTABILITY OF NATURAL PRODUCT 
—Merck & Co., Inc., v. Olin Mathieson Chemical Corp., 253 F.2d 
156 (4th Cir. 1958), Reversing 152 F. Supp. 690 (D. W.Va. 1957). 


Patentee found a synthetic fermentation product derived from the 
growth of several species of bacteria which had superior utility as a 
therapeutic agent but was identical in structure to an extract customarily 
derived from the liver of cattle. Patentee obtained a patent upon the 
product isolated from this fermentation process which he called 
vitamin Biz. In a suit for infringement of the product claims,’ the 
District Court held the claims invalid on the ground that since vitamin 
Biz occurs naturally in the liver of cattle, concentrates produced by 
fermentation are unpatentable products of nature even though they con- 
tain a higher degree of vitamin B,2 activity than exists in the natural 
material.? Held, reversed; a product occurring in nature may be patent- 
able as a new and useful composition of matter if produced in a modified 
form having great superiority as to utility over the natural product. 


27 See Mueller, On Common Law Mens Rea, 42 Minn. L. Rev. 1043 (1958). 

1 Claim 1 of U.S. Patent No. 2,703,302 reads: 

1. A vitamin Bis active composition comprising recovered elaboration products of 
the fermentation of a vitamin Bis—activity producing strain of Fungi selected from 
the class consisting of Schizomycetes, Torula and Enemothecium, the L.L.D. activity 
of said composition being at least 440 L.L.D. units per milligram and less than 11 
million L.L.D. units per milligram. 253 F.2d at 157-58. 

2 Merck & Co., Inc. v. Olin Mathieson Chemical Co., 152 F. Supp. 690, 691, 113 
U.S.P.Q. 484 (D.W.Va. 1957). 
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A product of nature has been defined as one occurring on the earth 
in a form that has not been changed by any act of a human being.® 
Generally, although a product occurring in nature may not be the subject 
of a patent, the process or agency which produces it may be patentable.* 
However, if the naturally occurring product is unknown to humanity, 
then the fact that it is a natural product does not in all cases destroy its 
patentability.° The objection advanced as to the patentability of a natural 
product® is that it does not fall within the statutory classes defined for 
invention.” Therefore, product patents obtained for a chemical element,® 
and for an artificially produced natural substance which was previously 
known,® have been held invalid, and a patent application for the purified 
form of a well known substance was denied.1° However a natural 
product changed even slightly to fit a new use becomes itself a new 
manufacture so as to satisfy the patent statute, and the only question as to 
its patentability is whether the discovery of the modified product de- 
mands sufficient ingenuity as to be deemed an invention." The change 
from the natural product must not be a mere matter of degree, but a 
change in kind which imparts a new utility.1* But the patentability of a 
product claim must be based upon the product itself and not upon any 
new function discovered for the product.’* 

A natural product does not become patentable merely because it is 
given a new form," is produced by a new method from a different 
source,!® or is made artificially for the first time.’® But a natural product 
may become patentable if by reason of its new form, or by its produc- 
tion from a new source, the product is made a commercial article instead 
of a mere laboratory product.'7 Thus a product extracted from a natural 
source may be patentable if through modification it obtains a completely 


3 Comment, 47 Micu. L. Rev. 391, 395 (1949). 
4 The Wood-Paper Patent, 90 U.S. (23 Wall.) 566, 593 (1873). 
5 Maurer v. Dickerson, 113 Fed. 870 (3rd Cir.), cert. denied, 186 U.S. 481 (1902). 


6 Dennis v. Pitner, 106 F.2d 142, 42 U.S.P.Q. 248 (7th Cir. 1939), cert. denied, 
308 U.S. 606. 


7 Rev. Stat. § 4886 (1875), as amended, 29 Stat. 692 (1897) (now 35 U.S.C. $ 101 
(1952) which left the previous statute substantially unmodified) provides: “. . . who- 
ever invents or discovers any new and useful process, machine, manufacture, or com- 
position of matter . . . may obtain a patent therefor .. .” 


8 General Electric Co. v. De Forrest Radio Co., 28 F.2d 641 (3rd Cir. 1928), cert. 
denied, 278 U.S. 656 (1929). 


® Cochrane v. Badische Anilin & Soda Fabrik, 111 U.S. 293 (1884). 
10 In re Marden, 47 F.2d 958, 8 U.S.P.Q. 347 (C.C.P.A. 1931). 


11 Gillman v. Stern, 114 F.2d 28, 30, 46 U.S.P.Q. 430 (2d Cir. 1940), cert. denied, 
311 U.S. 718 (1941). 


12 In re Crosley, 159 F.2d 735, 736-737, 72 U.S.P.Q. 499 (C.C.P.A. 1947). 
13 In re Colin, 124 F.2d 219, 52 U.S.P.Q. 89 (C.C.P.A. 1941). 

14 In re Mertz, 97 F.2d 599, 38 U.S.P.Q. 143 (C.C.P.A. 1938). 

15 The Wood Paper Patent, supra note 4. 

16 Cochrane v. Badische Anilin & Soda Fabrik, supra note 3. 

17 Union Carbide v. American Carbide Co., 181 Fed. 104 (2d Cir. 1910). 
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new use.’® However, it has been held that when the original product is 
known to be effective, however slightly, for the same use, the fact that 
the new form of the product is superior does not ordinarily make it 
patentable.® Neither can patents issue for the discovery of a phenomenon 
of nature inherent in a natural product,”° since the use which results due 
to this phenomenon is inherent in the product and cannot be appropriated 
as the subject of a monopoly.*! This doctrine, of course, does not apply 
if it is found that the product acting alone or with other elements pro- 
duces a new, unknown, and unexpected result.*? A combination of known 
compounds is patentable as a manufacture or composition of matter if it 
produces new and useful results, provided those results are a product of 
the combination and not merely an addition of the properties of the 
several components.”* 

A change in the purity of a natural product does not render the new 
product patentable if the change is considered one of degree.** Where 
purification results in a compound which is available for a new use which 
the original compound is unable to perform, it is considered a change 
not only in degree but in kind, and hence such a product is patentable.** 
But where the purified and unpurified substances perform the same func- 
tion, the fact that the purified form is greatly superior to the natural 
form in performing this function is only a change in degree.?* Even if 
the pure product has never been found in nature, the discovery, upon 
isolation of the pure product, that it is superior in utility to the natural 
impure product does not render it patentable.2* Under this doctrine 
product patents for ductile uranium,”* and pure vanadium,” were denied 
and a patent for pure tungsten*® was held invalid even though these ele- 
ments were purified so as to give them properties which greatly enhanced 
their usefulness. 

The court in Kuebnsted v. Farbenfabriken of Elberfeld*' (hereinafter 
called the Aspirin case] formulated an exception to the well established 


18Kuehnsted v. Farbenfabriken of Elberfeld Co., (The Aspirin Case) 179 Fed. 701 
(7th Cir. 1910), cert. denied, 220 U.S. 622 (1911). 

19 Celite Corp. v. Dicalite Co., 96 F.2d 242, (9th Cir.), cert denied, 305 U.S. 633 
(1938). 

a Brothers Seed Co. v. Kalo Inoculant Co. 333 U.S. 127, 76 U.S.P.Q. 280, 
(1948). 
21 See General Electric Co. v. De Forrest Radio Co., supra note 8. 
22 Dennis v. Pitner, supra note 6. 


23 United States Industrial Chemical Co., Inc. v. Theroz Co., 25 F.2d 387, 391, 
(4th Cir.), cert. denied, 278 U.S. 608 (1928). 


24 In re Macullem, 102 F.2d 614, 41 U.S.P.Q. 146 (C.C.P.A. 1939). 

25 Kuehnsted vy. Farbenfabriken of Elberfeld Co., (The Aspirin Case) supra note 18. 
26 In re Crosley, supra note 12. : 

27 General Electric Co. vy. De Forrest Radio Co., supra note 8. 

28 In re Marden, 47 F.2d 957, 8 U.S.P.Q. 363 (C.C.P.A. 1931). 

29 In re Marden, supra note 28. 

80 General Electric Co. v. De Forrest Radio Co., supra note 8. 

31 See note 25 supra. 
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doctrine that a natural product in a different form is not patentable.*? 
There the court upheld the validity of a patent to the pure form of a 
known composition of matter produced by a novel process where the 
pure product had utility as a therapeutic agent, whereas the impure 
form was totally useless. This exception was extended by the court in 
Parke Davis & Co., v. H. K. Mulford Co.* where the court upheld a 
patent for an extract obtained from a natural product which had great 
commercial and therapeutic value whereas the natural shoe had only 
limited therapeutic value and in many cases produced harmful, if not 
fatal, results. Despite some of the broad language used in this case, later 
cases have applied the Mulford doctrine with extreme caution as evi- 
densed by In re Crosley 3+ General Electric Co. v. De Forrest Radio Co.,* 
and In re King,** which stated that the Mulford case presents another 
unique situation of a natural compound completely lacking the new 
utility possessed by the modified product. This limitation, in effect, 
brings Mulford within the doctrine of the Aspirin case. 

In the instant case the court relied heavily on the Aspirin and Mulford 
cases, taking the position that patentee’s concentrated product, which 
produced greater therapeutic results than the natural source, was patent- 
able. The court emphasized the product’s vastly superior therapeutic 
benefits, the repeated failure of men to isolate patentee’s compound from 
its natural source, and the decreased cost of the product. The court 
interpreted 35 U.S.C. § 101 to include products of nature as long as the 
product is a mew and useful composition of matter. Since this product 
did not exist in nature in the form in which the patentee produced it, it 
was new, and due to its greatly increased therapeutic value, it was 
useful. 

The court in the instant case extended the doctrine of the Mulford 
case beyond the limitations imposed by later courts. The fact that the 
natural product had limited use for the same purpose as the modified 
product and was not harmful did not bar the validity of the product 
claims. Previously in order to establish patentability of a purified or 
concentrated natural product, the inventor had the two-fold burden of 
proving that the modification was not obvious and that the new form 
of the product had a utility which was completely lacking in the natural 
product.” Under the doctrine of the instant case patentability of a puri- 
fied or concentrated form of a natural product will no longer be barred 
by the fact that the natural compound is recognized to have properties on 
which the utility of a modified product is based. 


82 The Wood-Paper Patent, supra note 4. 


83 189 Fed. 95 (C.C.S.D.N.Y. 1911) ; aff’d, (on this point), 196 Fed. 496 (2d Cir. 
1912). 


84 See note 12 supra. 
35 See note 8 supra. 
36 In re King, 107 F.2d 618, 43 U.S.P.Q. 400 (C.C.P.A. 1934). 


87 See Kip, Patentability of Natural Phenomenon, 20 Gro. Wasu. L. Rev. 371 
(1952). 
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The court, in returning to the broad language of the Mulford case, in 
effect opens the door of patentability to many pharmaceutical products 
which heretofore have been barred by the fact that their original source 
had the same therapeutic use as the pharmaceuticals. By and large many 
pharmaceuticals are extracts or concentrates of natural products which 
have been known to have curative effects upon the disorder that is to 
be treated by these drugs. How far superior the utility of the modified 
product has to be over the natural existing product is a standard that 
will have to be set by the courts. William H. Fpstein 


ResaALe Price MAINTENANCE—APPLICATION OF COLGATE DOocTRINE TO 
ManurFacrurer’s ReFusAL To DeaL With WHOLESALERS WuHo SELL 
to Price-Cuttinc Retrarers—United States v. Parke, Davis and Co., 
164 F.Supp. 827 (D.D.C. July 16, 1958).* 


The United States, under section 4 of the Sherman Act,! brought an 
action to enjoin defendant, a large pharmaceutical manufacturer, from 
violating sections 1 and 3 of that act. The Government alleged that 
defendant’s refusal to sell or to allow its wholesalers to sell to price- 
cutting retailers was an unlawful combination and conspiracy in restraint 
of trade. The evidence indicated that defendant manufacturer enforced 
its policy by not allowing retailers to buy direct, and by threatening 
to refuse to deal with wholesalers who supplied price-cutting retailers. 
Held, dismissed; defendant manufacturer’s refusal to deal with wholesalers 
who were selling to price-cutting retailers did not violate the antitrust 
laws, and, even if it did, the conduct complained of had been abandoned 
and injunctive relief would be neither necessary nor appropriate. The 
Colgate doctrine permitting unilateral refusals to sell is controlling. 


A system of contracts by which the manufacturer controlled the price 
of all subsequent wholesale and retail sales amounted to a restraint of 
trade and was held to be invalid both at common law and under the 
Sherman Act in Dr. Miles Medical Co. v. Park & Sons Co? A manufac- 
turer cannot, by rule or notice, in absence of statutory authorization 
fix prices for future sales, even though the restrictions be known to 
purchasers.® 


Under the Sherman Act resale price maintenance agreements are illegal 


* A companion criminal action was decided on similar grounds and an acquittal 
granted at the end of the Government’s case. 26 U.S.L. Weex 2225 (D.D.C. 1957) 
(Unreported opinion). 


126 Stat. 209 (1890), 15 U.S.C. § 1(1952). 
2220 U.S. 373 (1911). 
8 Jd. at 405. 
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r se.* The exceptions that are contained in the Miller-Tydings® and the 
McGuire® Acts must be construed strictly since “resale price maintenance 
is a privilege restrictive of a free economy.”* Since the District of 
Columbia has no fair trade law, even these limited exceptions do not 


apply, and the manufacturer is consequently devoid of any statutory 
right to set resale prices. 


United States v. Colgate & Co.,® cited as controlling in the instant case, 
held that in the absence of any purpose to create or maintain a monopoly, 
the Sherman Act does not restrict the right of a manufacturer to exercise 
his own discretion as to parties with whom he will deal, and he may 
announce in advance the circumstances under which he will refuse to 
sell. This broad language has caused some to feel that there is an un- 
qualified privilege of refusal to deal.® But the idea that restrictive schemes 
implemented by refusals to deal enjoy some sort of immunity under the 
antitrust laws has been gradually eroded.’° Three times subsequently, 


the Supreme Court announced that the Colgate case had been misappre- 
hended.1 


Justice McReynolds, who wrote the opinion in the Colgate case, made 
it clear in United States v. A. Schrader’s Son, Inc.’? that he had not 
enunciated an unqualified cto 2 to refuse to deal.’® It was there held 
that agreements between manufacturer and jobbers to observe resale 
prices fixed by the vendor were combinations restraining trade.1* “The 


4 United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 218 (1940) ; Ethyl Gaso- 
line Corp. v. United States, 309 U.S. 436, 458 (1940). 

550 Stat. 693 (1937), 15 U.S.C. $ 1 (1952) ; resale price maintenance contracts are 
permissible if such contracts are authorized by state law as to intrastate transactions, 
and if the commodity affected is in free and open competition with commodities of the 
same general class produced or distributed by others. 

666 Stat. 631 (1952), 15 U.S.C. §$ 45 (1952); price fixing is permissible under 
fair trade agreements which bind not only retailers who are parties to the agreement 
but also retailers who refuse to sign the agreement but who have notice of the agree- 
ments. 

7 United States v. McKesson and Robbins, Inc., 351 U.S. 305, 316 (1956). 

8 250 U.S. 300 (1919). 


9 Seitz, Exclusive Arrangements and Refusal to Deal Problems, 11 Vanp. L. Rev. 
85, 99 (1957). 


10 Barber, Refusals to Deal Under the Federal Antitrust Laws, 103 U. Pa. L. Rev. 
847, 852 (1955). 

11 United States v. A. Schrader’s Son, Inc., 252 U.S. 85 (1920); FTC v. Beech- 
Nut Packing Co., 257 U.S. 441 (1922); Frey and Son v. Cudahy Packing Co., 256 
U.S. 208 (1921). 

12 252 U.S. 85 (1920). 

18 Jd. at 99. 

It seems unnecessary to dwell on the obvious difference between the situ- 
ation presented when a manufacturer merely indicates his wishes concerning 
prices and declines further dealings with all who fail to observe them, and one 
where he enters into agreements—whether express or implied from a course 
of dealing or other circumstances—with all customers throughout the different 
states, which undertake to bind them to observed fixed resale prices. . . . 

14 United States v. A. Schrader’s Son, Inc., 252 U.S. 85 (1920). 
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tacit acquiescence of the wholesalers and retailers in the prices thus fixed 
is the equivalent, for all practical purposes, of an express agreement.” 15 
The essential agreement, combination or conspiracy may be implied 
from a course of dealing or other circumstances.!® 

Defendant was ordered to stop carrying out a policy of price mainte- 
nance by cooperation with its distributors in FTC v. Beech-Nut Packing 
Co.17 while a manufacturer does not violate the Sherman Act by with- 
holding his goods from those who do not sell them at the resale price 
he fixes, he may not by contracts or combinations, express or implied, 
hinder or obstruct the flow of commerce.'® Cooperation between the 
manufacturer and distributor goes far beyond the simple refusal to sell 
goods to persons who will not sell at stated prices.‘* A combination or a 
conspiracy is more readily to be inferred in cases of active cooperation 
between the manufacturer and distributor.?° 

United States v. Bausch & Lomb Optical Co.”* held that an agreement 
may be implied in the operation of a system of resale price maintenance. 
In that case uniform prices from wholesalers to retailers, corresponding 
to the written instructions of the manufacturer, were coupled with the 
wholesalers’ refusals to sell to retailers. The District court held that there 
was an agreement, “or at least acquiescence,” in a program of concerted 
action between the wholesalers and the manufacturer.?2 A manufacturer 
may not limit by agreement, express or implied, the price at which its 
purchaser may resell.?* The Supreme Court, in affirming, said whether 
this conspiracy and combination was achieved by agreement or by 
acquiescence of the wholesalers coupled with assistance in effectuating 
its purpose, is immaterial.” 24 

The lower courts have repeatedly held unlawful systems of resale 
price maintenance carried out by refusals to sell to price-cutters when- 
ever customer participation was sufficient to support a finding of agree- 
ment or combination between the seller and his customers.2> Where 
wholesalers accepted the manufacturer’s proffer of a plan of distribution 
by cooperating in prices and limitations of sales to retail licensees, Bausch 
& Lomb held it sufficient.2* An express agreement to violate the Sherman 





15 Id. at 97. 

16 FTC v. Beech-Nut Co., 257 U.S. 441, 452 (1921) ; Frey & Son v. Cudahy Pack- 
ing Co., 256 U.S. 208, 210, 216 (1921); United States v. A. Schrader’s Son, Inc., 
supra note 14, at 99-100 

17 257 U.S. 441 (1922). 

18 [bid. 

19 [bid. 

20 McLaughlin Fair Trade Acts, 86 U. Pa. L. Rev. 803, 812 (1938). 

2145 F. Supp. 387, 396 (S.D.N.Y. 1942), aff'd, 321 U.S. 707 (1944). 

22] bid. 

23 Jd. at 397. 

24 United States v. Bausch and Lomb Co., 321 U.S. 707, 723 (1944). 

25 Q.R.S. Music Co. v. FTC, 12 F.2d 730 (7th Cir. 1926); Moir v. FTC, 12 F.2d 
22 (ist Cir. 1926). 

26 United States v. Bausch & Lomb Co., supra note 24, at 723. 
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Act is not necessary and any conformance to an agreed or contemplated 
pattern of conduct will warrant an inference of conspiracy.2* While a 
manufacturer may refuse to deal with those who do not observe the resale 
prices suggested by him, he may not combine or enter into agreements 
with intermediate distributors to cut off the supplies of such dealers.”* 
Requirements by manufacturers of promises from price-cutters constitute 
a system of cooperative effort not protected by the manufacturer’s indi- 
vidual right of arbitrary selection of customers.”® 

In the instant case, the court found that defendant told its whole- 
salers it would discontinue selling to them if they sold to certan undesir- 
able retailers, and there was some testimony that this policy was aban- 
doned partially because defendant learned that the Government was 
looking into its business. The court concluded that there was no evi- 
dence of agreement, that the action was unilateral since no agreements 
were solicited, and that no coercion was used.2° Moreover, the court 
stated that, as a matter of law, defendant had not conspired or entered 
into an understanding or concert of action with the wholesalers to the 
effect that defendant would induce, coerce and compel wholesalers not 
to sell to the retailers.21 Wholesalers were free to follow defendant’s 
policies or do without its products. 


Colgate held that absent any purpose to create or maintain a monopoly, 
or element of agreement, unilateral refusals to deal are lawful. This doc- 
trine has been distinguished and explained in many subsequent cases.*? 
The Colgate case was not intended to give blanket sanction to individual 
refusals to deal; it does “not extend to protect a course of dealing which 
inferentially spelled out the factor of agreement that Colgate lacked.” ** 
Any refusal to deal is placed in its business perspective and scrutinized 
against all antitrust prohibitions which the trade pattern suggests. Viewed 
in the larger business setting, even unilateral refusals to deal may become 
an integral element in a violation of the Sherman Act.™ 


The important element, then, would seem to be the determination 
of what constitutes evidence from which the court may infer an agree- 
ment. In many resale price maintenance cases the decision, expressly or 
by implication, turns on the fact that under the circumstances the ele- 


27 United States v. Twentieth Century-Fox Film Corp., 137 F. Supp. 78, 85 (1956). 
28 United States v. Ethyl Gasoline Corp, 27 F. Supp. 959, 965 (S.D.N.Y. 1939). 
28 Toledo Pipe-Threading Mach. Co. v. FTC, 11 F.2d 337, 342 (6th Cir. 1926). 
30 164 F. Supp. at 832. 

81 Jd. at 835. 


82E.9., Cream of Wheat Co. v. FTC, 14 F.2d 40, 48 (8th Cir. 1926) ; Victor Talking 
Mach. Co. v. Kemeny, 271 Fed. 810, 817 (3d Cir. 1921) ; United States v. National 
Ass’n of Window Glass Manufacturers, 287 Fed. 228, 239 (N.D. Ohio 1923) ; Con- 
necticut Importing Co. v. Continental D. Corp., 129 F.2d 651, 654 (2d Cir. 1942) ; 
Flintkote Co. v. Lysfjord, 246 F.2d 368 (9th Cir. 1957). 


838 Report oF THE AtTTorNEY GENERAL’s NATIONAL CoMMITTEE To STtupy THE 
Antitrust Laws 134 (1955). 


84 Flintkote Co. v. Lysfjord, 246 F.2d 368, 377 (9th Cir. 1957). 
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ments of agreement,** combination,** or cooperation*’ are present. If a 
manufacturer does announce a resale price maintenance policy it is at 
the risk of having the announcement regarded as the basis of an implied 
agreement in unlawful restraint of trade between himself and persons 
dealing with him.** 

Any systematic refusal to sell would inevitably raise questions under 
the antitrust laws. Further, the implementation of any such policy, 
without giving rise to something more than mere acquiescence of dealers 
in published list prices, may be impossible.*® 

The Colgate case can be distinguished in two particulars. First, no 
agreement was alleged in the indictment. In the instant case, agree- 
ment was alleged, and concurrent refusals to sell, accompanied by 
mutual knowledge, were proven. Second, Colgate applied only to deal- 
ings affecting two participants, the manufacturer and the retailer, 
whereas the admitted purpose of defendant’s dealings with the whole- 
salers in the instant case was to discipline and control third-party re- 
tailers. As a result, defendant and its wholesalers concurrently, and with 
mutual knowledge, refused to sell to price-cutting retailers. Conse- 
quently retailers in a non-fair trade area were forced to maintain artifi- 
cially high prices to the consuming public or be completely deprived of 
their sources of supply. 

One of the Government’s contentions was that proof of the charge was 
implicit in 1) the manufacturer’s calling the attention of both retailers 
and wholesalers to its policy, and 2) the wholesalers’ acquiescence to 
the policy. This was specifically rejected by the court. However, the 
alternative holding of the instant case, that an injunction will not issue 
where the complained of activity has been abandoned, although itself a 
questionable statement, would have disposed of the case. The remainder, 
which concerns resale price maintenance, is an opinion concerning a legal 
proposition not necessarily involved nor essential to the determination of 
the case in hand. Unfortunately, it will be treated as precedent on the 
point of resale price maintenance just as the Colgate case was. Unw 
practitioners may fail to distinguish the type of action brought and the 
reason for dismissal just as they have failed to distinguish the procedural 
point upon which Colgate was decided. 

On the facts presented, the holding in the instant case is at least un- 
fortunate, perhaps even contrary to established precedent. Since agree- 
ment may be implied in the operation of a system,*® and since acqui- 
escence of the wholesaler coupled with cooperation in effectuating its 


85 United States v. A. Schrader’s Son, Inc., 252 U.S. 85 (1920). 

36 Hills Bros. v. FTC, 9 F.2d 481 (9th Cir.), cert. denied, 270 U.S. 662 (1926). 

87 Toledo Pipe-Threading Mach. Co. v. FTC, 11 F.2d 337 (6th Cir. 1926). 

38 Barber, Refusals To Deal Under The Federal Antitrust Laws, 103 U. Pa. L. Rev. 
847, 856 (1955). 

89 [bid. 

40 FTC v. Beech-Nut Packing Co., 257 U.S. 441 (1922). 
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purpose is the equivalent of agreement,*! it seems that where a manu- 
facturer and his wholesalers concurrently, and with mutual knowledge, 
refuse to sell to retailers, it should be considered agreement and active 
cooperation. Here there was more than mere acquiescence such as was 
protected in the Colgate case; there was a necessary inference of con- 
duct violative of the Sherman Act.*? 


Roy S. Mitchell 


“TAXATION-DEPRECIATION DeEpDUCTION-MEANING OF USEFUL LIFE IN THE 
APPLICATION OF DecLininc BaLance Metuop—Hertz v. United States, 
27 U.S.L. WEEK 2069 (D. Del. July 17, 1958). 


Taxpayer was engaged in the business of renting and leasing automo- 
biles and trucks to the general public. In its fiscal years ending March 31, 
1954, 1955 and 1956, taxpayer computed its depreciation deduction by 
means of the straight line method and a hybrid method! allowed under 
section 167 (b) (1) and (4)? of the Internal Revenue Code of 1954, using 
the useful life estimates of four years for automobiles and four and five 
years for trucks. The average holding periods of these assets in taxpayer’s 
business during the fiscal years here involved were twenty-six months 
for automobiles and thirty-nine months for trucks. Plaintiff, as tax- 


41 United States v. Bausch & Lomb Co., 321 U.S. 707, 723 (1944). 


42 The Government filed an appeal in the Supreme Court of the United States on 
December 10, 1958. 


1 Taxpayer computed its automobile depreciation using rates of thirty per cent for 
each of the first two years and twenty per cent for each of the last two years; how- 
ever, automobiles acquired after December 31, 1953 but prior to April 1, 1954 were 
depreciated at the rate of two or three cents per mile. Trucks were depreciated by 
the straight line method over four and five year useful lives, except for trucks acquired 
after December 31, 1953 but prior to April 1, 1954, which were depreciated at the 
rate of three cents per mile. 

2 Int. Rev. Cove or 1954, § 167 (a) and (b): 


(a) General Rule—There shall be allowed as a depreciation deduction a 
reasonable allowance. .. . 

(b) Use or Certain METHODS AND Rates.—For taxable years ending after 
December 31, 1953, the term “reasonable allowance” as used in subsection (a) 
shall include (but shall not be limited to) an allowance computed in accordance 
with regulations prescribed by the Secretary or his delegate, under any of the 
following methods: 

(1) the straight line method, 

(2) the declining balance method, using a rate not exceeding twice the rate 
which would have been used had the annual allowance been computed under 
the method described in paragraph (1). 

(3) the sum of the years-digits method, and 


(4) any other consistent method productive of an annual allowance which, 
when added to all allowances for the period commencing with the taxpayer’s use 
of the property and including the taxable year, does not, during the first two- 
thirds of the useful life of the property, exceed the total of such allowances 
which would have been used had such allowances been computed under the 
method described in paragraph (2). : 

Nothing in this subsection shall be construed to limit or reduce an allowance 
otherwise allowable under subsection (a).” 
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payer’s successor in interest through merger, instituted this action in the 
United States District Court for the District of Delaware for refund, 
contending that it is entitled, under section 167 (b) (2)® to depreciate 
the automobiles and trucks using the declining-balance method over their 
four and five year useful lives. The Commissioner contended that sec- 
tion 1.167 (a)-1 of the newly promulgated regulations has changed the 
commonly accepted definition of useful life from the whole physical life 
of an asset, to the life of the asset in the hands of the taxpayer irrespec- 
tive of its total physical existence.* Under this regulation the useful life 
of plaintiff's automobiles was 26 months. Thus plaintiff was not entitled 
to depreciate the automobiles by the declining-balance method because 
section 167 (c)® requires that this method be applied only to assets with 
a useful life of three years or more. The plaintiff argued that the defini- 
tion of useful life in section 1.167 (a)-1 of the regulations should not be 
given effect because it violates the intent of section 167 of the Code. 
Held, the definition of useful life as the life of the asset in the taxpayer’s 
hands gives efficacy to, rather than violates, the intent of section 167. 

In all the revenue acts from 1918 to the present Internal Revenue Code 
of 1954,® it has been provided that a “reasonable allowance” for exhaus- 
tion, wear and tear, and obsolescence of property used in trade or business 
be allowed as a depreciation deduction.’ It has been the policy of Con- 
gress to delegate the detailed administration of this broad limitation to 
the Secretary of the Treasury.* In 1919 the Treasury issued its 
first regulations® on the subject which provided that the proper 
allowance for depreciation is that amount which should be set aside for 
the taxable year in accordance with a consistent plan by which the 
aggregate of such amounts for the “useful life of the property in the 
business,” with the “salvage value,” at the end of such useful life, would 
equal its cost. These regulations did not expressly define useful life or 
salvage value. However, the use of the words “useful life of the property 
in the business,” seemed to suggest that useful life was the period of use- 


8 Ibid. 
4 Treas. Reg. § 1.167(a)-1 (b) (1956). 
Useful Life.— 

For the purpose of section 167 the estimated useful life of an asset is not 
necessarily the useful life inherent in the asset but is the period over which the 
asset may reasonally be expected to be useful to the taxpayer in his trade or 
business or in the production of his income. This period shall be determined 
by reference to his experience with similar property taking into account 
present conditions and probable future developments. . . . 

5 Int. Rev. Cope or 1954, § 167 (c): “Paragraphs (2), (3), and (4) of subsection 
(b) shall apply only in the case of property .. . with a useful life of 3 years or 
more... .” : 

6 Int. Rev. Cope or 1954, § 167 (a), supra note 2. 

7 Dickenson, Useful Life and Salvage Values: Changing Concepts, 7 Drake L. REv. 
32, 408 n. 26 (Dec. 1957). 

8 Int. Rev. Cope or 1954, § 167 (b), supra note 2. 

® Treas. Reg. 45, art. 161 (1919). 
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fulness in the taxpayer’s hands.’° This position was muddled by the 
issuance by the Treasury in 1920 of Bulletin F™ which intimated that 
useful life was the period of the total useful physical existence of the 
asset. Subsequent regulations’? were equally equivocal, but might be 
said to have leaned to the conception of wate life as useful physical 
existence. At any rate, this is the meaning that evolved in business and 
accounting practices’* and which was apparently acquiesced in by the 
Treasury. 14 Judicially, the lower courts treated useful life as a word of 
art meaning the whole physical life of the asset, but no attempt was 
made to rationalize the result into any general rule.’® It is noteworthy 
that throughout this period of evolution, the revenue laws have gone 
through various revisions and apparently Congress was aware of the 
meaning being attributed to useful life, yet did not see fit to legislate in 
this area. 

The Treasury’s action in redefining the term “useful life” was prompted 
by two major problems. One was the tax saving afforded to taxpayers by 
the new provision in section 167 allowing accelerated depreciation under 
the declining-balance method.’* The major limitations placed on this meth- 
od are that a) an asset cannot be depreciated below a reasonable salvage 
value,!” b) the rate may not exceed twice the straight-line rate,’* and c) it 
can only be applied to assets having a useful life of three years or more.’® 
Under the old concept of useful life, assets with r _ turnover (such 
as in the instant case) could be depreciated at twice the straight-line rate, 
writing off the major part of the cost in the first year or so, with the 
corresponding deduction from ordinary income, and then sold at a sec- 


10 Dickenson, supra note 7, at 40. 


11 Int. Rev. Buty. F. (1920, revised 1942, republished as Int. Rev. Serv. Pus. No. 
173 (1955). 


12Treas. Reg. 111 § 29.23(1)-1 (1943) ; Treas Reg. 118, § 39.23(1)-1 (1953). 


18 At the trial of the instant case, expert testimony by certified public accountants 
was introduced to the effect that useful life has consistently meant the economic life, 
the business life, of the asset in whatever hands. This evidence was not controverted 
by the Commissioner. 


14 The practice of computing depreciation deductions based upon the concept of 
useful life as total physical existence was prevalent, and tax returns con’ on are 
deductions were audited and consistently approved by the Internal Revenue Service 


15 Sanford Cotton Mills, 14 B.T.A. 1210 (1929); Pilot Freight Carriers, Inc., 
15 CCH Tax Ct. Mem. 1027 (1956); Massey Motors, Inc. v. United States, 156 F. 
Supp. 516 (S.D. Fla. 1957). 

16 This method gives the greatest depreciation allowance in the first year and a 
gradually smaller allowance in each succeeding year. The amount of depreciation for 
each year is subtracted from the basis of the property (without regard to salvage 
value), so that the uniform depreciation rate is applied to a smaller, or declining 
balance each year. As a result, at the end of the estimated useful life of the asset 
there remains an undepreciated balance representing salvage value. 


17 Treas. Reg. § 1.167(a)-1(a). 
18 Int. Rev. Cope or 1954, $ 167 (b) (2), supra note 2. 
19 Int. Rev. Cope or 1954, $ 167 (c), supra note 5. 
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tion 1231 (capital) gain.?° While it is true that the depreciation deduction 
decreases the basis of the assets and thus increases income at the time of 
sale, this income is subject to only capital gains rates of taxation. The 
new definition prevents assets with rapid turnover (less than three years) 
from being depreciated under the declining-balance method.?1 

The other problem was caused by the relatively high market demand 
for used assets. At this point it is important to understand that the con- 
cept of useful life and that of salvage value are interrelated. If useful 
life is considered as the total useful existence of an asset, then salvage 
value should be only scrap or junk value. If, however, useful life is 
considered as the life of the asset in the hands of the taxpayer, then 
salvage value should be the value that the taxpayer could reasonably 
expect from the sale of the asset when he disposes of it. Using the con- 
cept of salvage value as scrap value in the computation of the basis of an 
asset, the sale of that asset in a high market would yield income that 
would be taxable at capital gains rates. As a practicable matter deprecia- 
tion deductions cannot be tied exactly to the market, so capital gains and 
losses are inevitable. But the new regulation takes the position that there 
should be a closer balance maintained between the market value at the 
time of disposal and the basis for gain or loss. This is accomplished 
through the new definition of salvage value”? (a necessary corollary to 
the new definition of useful life). 

A recent case’ arising under the 1939 Code was the first to challenge 
the new concept in the regulation. Taxpayer was in the automobile rental 
business and consistently had claimed deductions for depreciation on the 
basis that the automobiles had a useful life of four years with no salvage 
value at the end of the four year period. The Tax Court found that the 
automobiles leased for extended terms had a useful life of three years 
and a salvage value of $600, and those leased out on short term rental 
had a useful life of fifteen months and a salvage value of $1375, thus 
essentially following the new concept of useful life. But the value of 
this decision is diminished by the fact that the court assigned no reasons 
for its conclusions. 

The instant case is the only other case challenging the regulation, and 
is the first arising under the 1954 Code. The District Court based its 


20 Under the Int. Rev. Cope or 1954, § 1231, depreciable property used in a trade 
or business is treated like a capital asset where there is a net gain. The net gain 
from the sale of capital assets is provided beneficial tax treatment under § 1201 by 
means of an alternative tax which provides an effective tax rate of twenty-five per 
cent, or by allowance of a fifty per cent deduction to taxpayers other than corpora- 
tions, which essentially provides a tax rate equal to one-half the bracket rate 
applicable to the taxpayer. 

21 Int. Rev. Cove § 167(c), supra note 5. 

22Treas. Reg. § 1.167(a)-1 (c). 

Salvage—Salvage value is the amount (determined at the time of acquisition) 
which is estimated will be realizable upon sale or other disposition of an asset 
when it is no longer useful in the taxpayer’s trade or business or in the pro- 
duction of his income and is to be retired from service by the taxpayer... . 

23 Robley H. Evans, T.C. Memo. 1957-156. 
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decision to uphold the regulation on Congressional intent. It stated as 
axiomatic that regulations of a department of government have the 
force of law if reasonably adapted to the enforcement of an Act of 
Congress, the administration of which is confided to such department.” 
If the new regulation effects enforcement of section 167 consistent with 
the legislative intent, then it must be upheld. The court looked to Con- 
gressional reports bearing upon the 1954 Revenue Act,”> and gleaned 
from them “an intention on the = of Congress to make sweeping 
changes in existing policy with reference to the taking of depreciation 
with special emphasis on the declining-balance method.” 7° Although 
nothing in the reports expressly stated that Congress intended a change 
in the definition of useful life, the court indicated that the language used 
in the reports clearly evidenced a new conception of useful life. 

It is submitted that this decision is well founded in logic and in law. 
The fact that the meaning of useful life as the total physical existence of 
an asset was long accepted by the courts, the Treasury, and the taxpayers 
militates against condoning an administrative change of its meaning. 
Further, the fact that Congress reenacted section 167 in the Internal 
Revenue Code of 1954 without expressly changing the concept of useful 
life makes it difficult to argue that Congress did intend this change. But 
the overriding factor that sweeps aside both these objections is that 
Congress has provided since the inception of the depreciation allowance 
that such allowance must be reasonable. Up until 1954 the old concept 
of useful life lent itself to the computation of reasonable depreciation 
deductions; but with the advent of the provision allowing deductions to 
be computed by the declining balance method using a rate twice that of 
the straight line method, the depreciation of assets with rapid turnovers 
gave rise to disportionate deductions. The statutory mandate of reason- 
ableness required that the concept of useful life be changed. 


John S. Yodice 


Unrair Trapve Practices—THE Rosinson-PATMAN AcT—ADVERTISING IN 
CustoMer’s MaGazineE VioLaTEs 2(D), BUT NOT 2(£E)—State Wholesale 
Grocers Corp. v. Great Atlantic and Pacific Tea Co., 258 F.2d 831 (7th 
Cir. 1958). 


Appellant grocers brought an action for treble damages and injunctive 
relief under sections 4 and 16 of the Clayton Act,! alleging violations of 
sections 2(a), 2(d), 2(e), and 2(f) of the Clayton Act as amended by 


24 St. Louis Co. v. United States, 134 F. Supp. 411 (D. Del., 1955). 


25H. R. Rep. No. 1337, 83rd Cong., 2d Sess. (1954); S. Rep. No. 1622, 83d Cong., 
2d Sess (1954). 


2627 U.S.L. WEEK at 2069. 
138 Stat. 731, 737 (1914), 15 U.S.C. $$ 15, 26 (1952). They provide that anyone 


injured by a violation of the antitrust laws may bring a private action for treble 
damages (§ 4); and for injunctive relief (§ 16) if injury is anticipated. 
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the Robinson-Patman Act,? in that defendant food producers had ad- 
vertised their products in defendant retailer’s wholly-owned magazine, 
Woman’s Day, without making similar services available to appellants on 
a “proportionally equal” * basis. The District Court, in denying relief, 
held that unless plaintiffs publish a magazine they have no standing to 
complain, and that the advertisements were designed primarily to benefit 
the producer, not the retailer. On appeal, held, reversed; payments to 
one customer, regardless of motive, are proscribed under 2(d) unless 
defendant can affirmatively show proportionally equal payments were 
offered all the customer’s competitors; however, defendants furnished 
no services of facilities for the magazine, so are not liable under 2(e). 
No appeal was taken as to 2(a) or 2(f).5 

In strengthening the Clayton Act, one of the main purposes of the 
Robinson-Patman Act was to prevent large buyers, especially chain 
grocers, from demanding and receiving price discounts which did not 
reflect savings to the seller. Under 2(a) Congress specifically prohibited 
both direct and “indirect” price discriminations unjustified by savings. 
Section 2(d) prevents discrimination’ in the guise of allowances for ad- 
vertising or services furnished by customers (including retailers). Section 
2(€) prevents circumvention of 2(d)*® by prohibiting discrimination in 


249 Stat. 1526, 1527 (1936), 15 U.S.C. §§ 13 (a), (d), (e), (£) (1952). 

3 Infra, note 8. Exactly how Congress intended “proportionally equal terms” to be 
satisfied has never been clarified. For specific suggestions on compliance see Layton, 
Demonstrators on Proportionally Equal Terms, CCH SympostuM on RosBinson-Pat- 
maAN Act 38 (1948); OppENHEIM, UNFAIR TRADE Practices 1217-20 (1950); Re- 
PORT OF THE ATTORNEY GENERAL’s NATIONAL COMMITTEE TO STUDY THE ANTITRUST 
Laws 191-92 (1955). 

4 State Wholesale Grocers Corp. v. Great Atlantic and Pacific Tea Co., 154 F. 
Supp. 471 (N.D. Ill. 1957). 

5 258 F.2d at 833, n. 5. 

6H.R. Rep. No. 2287, 74th Cong., 2d Sess. 3 (1936); S. Rep. No. 1502, 74th 
Cong., 2d Sess. 2-3 (1936). 

7H. R. Rep. No. 2287, 74th Cong., 2d Sess. 15-16 (1936); S. Rep. No. 1502, 74th 
Cong., 2d Sess 7-8 (1936); 80 Conc. Rec. 9418 (1936) (remarks of Representative 
Utterback). Note that originally the sections were 2(c) and 2(d). They became 
2(d) and 2(e) after amendments were added. 

8 Section 2(d) provides: 

That it shall be unlawful for any person engaged in commerce to pay or 
contract for the payment of anything of value to or for the benefit of a customer 
of such person in the course of such commerce as compensation or in considera- 
tion for any services or facilities furnished by or through such customer in 
connection with the processing, handling, sale, or offering for sale of any 
products or commodities manufactured, sold, or offered for sale by such person, 
unless such payments or consideration is available on proportionally equal terms 
to all other customers competing in the distribution of such products or com- 
modities. 

Section 2(e) provides: 

That it shall be unlawful for any person to discriminate in favor of one 
purchaser against another purchaser or purchasers of a commodity bought for 
resale, with or without processing, by contracting to furnish or furnishing, or 
by contributing to the furnishing of, any services or facilities connected with 
the processing, handling, sale, or offering for sale of such commodity so pur- 
chased upon terms not accorded to all purchasers on proportionally equal 
terms. 
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the direct furnishing of advertising or other services instead of cash 
payments. 


Under the “most favored customer” theory, 2(d) prohibits payments 
only when the retailer actually performs the desired services. Logically, 
if the retailer did not perform the services paid for, he would be accept- 
ing a direct price discrimination under 2(a), and 2(d) would not be 
applied. Though the courts have generally followed the “most favored 
customer” theory in interpreting 2(d) and 2(e)?° there is some legislative 
authority supporting the “primary benefits” interpretation that allowances 
need be apportioned only when the retailer derives as much or more 
benefit therefrom than the supplier (seller).™ 


As a rule, 2(d) and 2(e) have been read together, as Congress apparent- 
ly intended.’? Although discrepancies exist in the language of the two 
sections, including the fact that 2(e) omits the needed jurisdictional 
reference to interstate commerce, the courts have resolved these differ- 
ences, indicating that the sections were intended to accomplish the same 
purpose, and should be construed together.’* In fact, the courts in many 
cases have found violations of 2(d) and 2(e) in the same practice."* 


Although the word ‘advertising’ is not mentioned in either section, 
there is no doubt that advertising allowances were the specific target of 
this legislation.** However, there is considerable conflict as to just what 
other services and allowances are covered. Thus, in American Can Co. v. 
Russellville Canning Co.1* the court said that delivering cans via a con- 
veyor belt to one customer while other customers received cans b 
freight was not a discrimination under 2(e). In Atalanta Trading Corp.™ 
the FTC held defendant meat supplier violated 2(d) when it supplied 
favored customers with certain meat and a promotional allowance, 
though it did not sell similar meat to its other customers. But in Chicago 
Seating Co. v. S. Karpen & Bros.'* the court said that a supplier did not 


®For a careful analysis of this theory, see Fisher, Sections 2(d) and (e) of the 
Robinson-Patman Act: Babel Revisited, 11 Vanp. L. Rev. 453, 457-462 (1958). 

10 Elizabeth Arden, Inc. v. FTC, 156 F.2d 132 (2d Cir. 1946); Elizabeth Arden 
Sales Corp. v. Gus Blass Co., 150 F.2d 988 (8th Cir. 1945). 

11 See Senate and House reports cited note 7, supra. 

12 Throughout the legislative history the two sections were discussed in combina- 
tion. House Report cited note 7, supra. The original Senate bill did not cover direct 
services; see Senate Report, note 7 supra. 

13 Elizabeth Arden Sales Corp. v. Gus Blass Co., 150 F.2d 988, 993 (8th Cir. 1945), 
cert. denied, 326 U.S. 773 (1945). 

14 Tbid.; Sun Cosmetic Shoppe, Inc. v. Elizabeth Arden Sales Corp., 178 F.2d 150 
(2d Cir. 1949); United Cigar-Whelan Stores Corp. v. H. Weinreich Co., 107 F. 
Supp. 89 (S.D.N.Y. 1952). 

1580 Conc. Rec. 8123 (1936) (remarks of Representative Boileau). 

1619] F.2d 38 (8th Cir. 1951), reversing, Russellville Canning Co. v. American 
Can Co., 87 F. Supp. 484 (W.D. Ark. 1949). 

17F.T.C. Dkt. No. 6464 (1957), vacated, Atalanta Trading Corp. v. FTC, 258 
F.2d 365 (2d Cir. 1958). 

18177 F.2d 863 (7th Cir. 1949). 
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violate 2(e) by designing and manufacturing special furniture for a 
large consumer without making it available to its retail outlets. 

In an FTC decision somewhat analogous to the instant case, eight golf- 
ball manufacturers were ordered to stop paying the Professional Golfers’ 
Association a royalty for the privilege of placing the association’s insignia 
on all golf balls sold through it."° Skinner v. U.S. Steel Corp.” held it 
was not a 2(e) service for a supplier to deduct the purchase price from 
the wages of its employees when they bought goods from a retailer 
who was the supplier’s wholly-owned subsidiary. 

In two private suits Elizabeth Arden Sales Corporation?! was held to 
have violated both 2(d) and 2(e) by not paying all retailers propor- 
tionally equal amounts for demonstrator services. But the FTC in order- 
ing Elizabeth Arden to cease such practices, referred only to 2(e).?? In 
United Cigar-W helan tSores Corp v. H. Weinreich Co.,”8 a district court, 
in a declaratory judgment, held discounts to retailers for the purpose of 
paying commissions to clerks, plus payment of half the salary of four 
supervisory personnel, constituted violations of 2(a), 2(d) and 2(e). 

In the instant case, the District Court initiated its opinion with a hold- 
ing that 2(d) and 2(e) must stand or fall together. Among its 183 
findings of fact and 18 conclusions of law it decided: 1) defendants’ 
advertising of their products in the A & P magazine benefited all grocery 
stores since it was not shown that consumers go back to an A & P store 
for an advertised product; 2) defendants’ advertising was placed through 
advertising agencies, completely independently of sales to A & P, and 
there was nothing to show that defendant suppliers had a motive other 
than obtaining national magazine advertising for their products; 3) there 
was nothing to show that A & P had in any substantial way shifted its 
advertising burden to its suppliers; 4+) plaintiffs had no standing to sue 
since they published no magazine for defendants to advertise in. 

In reversing, the appellate court said: “Woman’s Day is an effective 
medium for the advertisement of the A & P stores in general. It creates 
good will among the customers of A & P. It attracts new customers 
for A & P and keeps its old ones. . . . It is a promotional operation of 
A & P. It exists solely for competitive benefit to A & P’s retail stores.” * 

As to 2(d) the court said: “Here is a rigid definition of acts consti- 
tuting ‘unlawfulness.’ The fact of paying or contracting for the payment 
for the services or facilities is proscribed.” *> The court cited Elizabeth 
Arden Sales Corp. v. Gus Blass Co.** in holding that the inability of the 
plaintiff to supply the same services or facilities was no bar to liability. 


19 Golf Ball Manufacturers’ Ass’n 26 F.T.C. 824 (1938). 

20 233 F.2d 762 (Sth Cir. 1956). 

21 Sun Cosmetic Shoppe, Inc. v. Elizabeth Arden Sales Corp., 178 F.2d 150 (2d Cir. 
1949) ; Elizabeth Arden Sales Corp. v. Gus Blass Co., 150 F.2d 988 (8th Cir. 1945). 

22 Elizabeth Arden, Inc. v. FTC, 156 F.2d 132 (2d Cir. 1946). 

23107 F. Supp. 89 (S.D.N.Y. 1952). 

24 258 F.2d at 834. 

25 Id. at 837. 

26 150 F.2d 988 (8th Cir. 1945). 
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In referring to 2(d) as proscribing payments, the court seems to imply 
that a less rigid definition should be attributed to 2(e). This is probably 
unintentional since in citing the Blass case?" to support its position on 
2(d), the court pointed out that the language used there was in reference 
to 2(e) but applied also to 2(d). 

However, the court reasoned that to violate 2(e) suppliers would have 
to furnish facilities, services or supplies used in the actual publication”® 
of Woman’s Day, and that a payment for an advertisement did not con- 
tribute to the publication any more than a passenger’s payment of train 
fare contributed to the operation of a railroad. The plaintiffs argued 
that advertising pays a part of the cost of the magazine which A & P 
therefore does not have to pay, and thus the advertisers furnish part of 
the magazine.*® Although the court did not base its opinion on this line 
of reasoning, it seems the type of practice Congress intended 2(d) to 
prohibit.*° 

The appellate court did not adopt all the trial court’s findings of fact.** 
If it had found that the suppliers’ advertisements in Woman’s Day pro- 
moted sales of the advertised products in A & P stores, then the very 
placing of the ads could be a 2(e) service. It is one thing to buy space, 
another to place an advertisement that sells goods. Under the appellate 
court’s theory, the payments to the retailer are proscribed,®* and there 
is no accounting for services rendered through the advertising agency. 
However, fifteen percent of all payments made by defendant suppliers 
were not paid to A & P, but to suppliers’ advertising agencies* for 
placing advertisements destined, presumably, to have the most consumer 
appeal. Under a strict construction, this would seem to be a 2(e) service. 

Had A & P been paid to place advertisements in local newspapers—copy 
and layout furnished by suppliers—with a notice on each advertisement 
that the product was available at all A & P stores, there would be no 
question of 2(d) and 2(e) violations.** The instant case seems to differ 


only in degree. Tyler Abell 


27 Ibid. 

28 Fisher, supra note 9. According to Fisher’s logic the furnishing of supplies 
would constitute a 2(a) price discrimination unless retailer paid value. 

29 258 F.2d at 836. Though the court did not so specify, it was apparently referring 
to Brief for Appellant, pp. 66-67. It was not found, however, that plaintiffs actually 
distinguished between 2(d) and 2(e). 

80 The court found that in 1954 $6,905,021 was paid by suppliers for advertisements 
in Woman’s Day, and that the cost of production “exceeds $9,000,000.” The court also 
found Woman’s Day to be a promotional operation of A & P. 258 F.2d at 834. 

81 258 F.2d at 833. 

82 But for the view that such payments and services are not proscribed, see Sim- 
plicity Pattern Co. v. FTC, 258 F.2d 673 (C.A.D.C. 1958), cert. granted. 27 U.S.L. 
Week 3161 (U.S. Nov. 25, 1958) (Nos. 406, 447). Where supplier violated 2(e) 
by charging some customers for catalogues which favored customers received free 
it was held he should be permitted to interpose the defense of cost justification pro- 
vided by 2(b). Dissent by Washington, J. would hold that since the defense of pro- 
portionalizing services was put in 2(e), other defenses are excluded. This is the 
same reasoning used in the instant case as to 2(d). 

33 Td. at 835. 

34 Cf. Corn Products Refining Co. v. FTC, 324 U.S. 726 (1945). 
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